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THE JUDICIARY FISCAL YEAR 2010 BUDGET 

WITNESSES 

HON. JULIA S. GIBBONS, CHAIR, COMMITTEE ON THE BUDGET, U.S. JU- 
DICIAL CONFERENCE 

JAMES C. DUFF, DIRECTOR, ADMINISTRATIVE OFFICE OF THE U.S. 

COURTS AND SECRETARY TO THE U.S. JUDICIAL CONFERENCE 

Chairman Serrano’s Opening Statement 

Mr. Serrano. The subcommittee will come to order. 

We welcome our guests. 

And we welcome the audience. Am I allowed to say that? 

You know, when I sit in the Chair, in the Speaker’s Chair, it is 
incredible. You are not allowed to say anything other than what 
you are supposed to say. 

There was once a resolution on the House floor by Mr. Capuano 
congratulating the Boston Red Sox on the World Series. So he says, 
“And we do that, Mr. Chairman, Mr. Speaker,” and I am in the 
Chair, “with all due respect to you being a Yankees fan.” And I 
said, “You don’t know the half of it.” And they all went crazy, “No, 
you can’t say that. You are only supposed to say.” Decorum. 

Today we will hear testimony on the fiscal year 2010 budget re- 
quest of the Federal Judiciary. 

The Judiciary is an independent branch of government which 
submits its funding requests directly to Congress rather than going 
through the Office of Management and Budget. Therefore, we al- 
ready have their budget for 2010 and can hold this hearing, even 
though the President’s budget will not arrive until next month. 

The independent Federal Judiciary plays an important role in 
our constitutional system. Like other government institutions, the 
Judiciary needs sufficient resources to properly function and per- 
form its constitutional duties. This subcommittee has made its pri- 
ority to try to ensure sufficient funding for the proper functioning 
of the courts and their related functions included in the judicial 
budget, such as probation and pre-trial services and public defend- 
ers. 

For fiscal year 2010, the Judiciary is requesting $6.6 billion in 
discretionary funding, an increase of more than $500 million above 
fiscal year 2009. I look forward to discussion of this request today. 

( 1 ) 
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Joining us to testify in support of the Judiciary’s budget request 
is Judge Julia Gibbons of the U.S. Court of Appeals for the Sixth 
Circuit. 

We welcome you. 

Since 2004, Judge Gibbons has also served as Chair of the Budg- 
et Committee of the Judicial Conference. Judge Gibbons has testi- 
fied before this subcommittee for the last few years, and we are 
pleased to have her again today. 

Also appearing before the subcommittee today is James Duff, the 
director of the Administrative Office of the U.S. Courts. Mr. Duff 
was appointed to this position in 2006 by Chief Justice John Rob- 
erts. In the late 1990s, he served for 4 years as administrative as- 
sistant and chief of staff to Chief Justice William Rehnquist. 

We welcome you both today, and we very much look forward to 
hearing from you about the resource needs of the Federal Judici- 
ary. 

At this time, I would like to recognize my colleague and partner 
in this endeavor, Mrs. Emerson. 

Ranking Member Emerson’s Opening Statement 

Mrs. Emerson. Thank you so much for appearing before our sub- 
committee today. 

An independent Judiciary that all of our citizens trust and re- 
spect which can resolve criminal, civil, and bankruptcy disputes in 
a fair and expeditious manner is a fundamental tenet of our Na- 
tion. In addition, the Judiciary’s probation and pre-trial service offi- 
cers supervise more than 200,000 offenders and defendants living 
in our communities, a critical law enforcement and public safety 
mission. 

I have enormous respect for the essential work that the Federal 
Judiciary performs in administering our Nation’s laws. 

This subcommittee will do our best to ensure that you all have 
the resources needed to accomplish your important mission. How- 
ever, I want to mention that your budget request does propose the 
increase that Chairman Serrano mentioned of over $500 million, 
which is 8.6 percent above the fiscal year 2009 omnibus level. As 
the witnesses know, the Federal deficit is projected to be $1.75 tril- 
lion this year. And the Congress will have some difficult spending 
decisions to make. But I assure you, I am going to work hard with 
the chairman to help make sure that the Federal Judiciary does 
have the resources to fill its constitutional duties. 

Judge Gibbons and Director Duff, you all have tough, thankless 
jobs that are so extremely important. And I thank you all so much 
for being here today and look forward to hearing your testimony. 

Mr. Serrano. Thank you so much. 

I ask my witnesses today, please, if you can keep your oral re- 
marks to a maximum of 5 minutes, and your complete written 
statements will be submitted for the record. 

Thank you. 

Please proceed. 
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Judge Gibbon’s Opening Statement 

Judge Gibbons. Chairman Serrano, Representative Emerson, as 
noted, I am Julia Gibbons of the Sixth Circuit Court of Appeals and 
Chair of the Judicial Conference Committee on the Budget. With 
me today is Jim Duff, Director of the Administrative Office of the 
United States Courts. 

Mr. Chairman, let me begin by thanking you and your colleagues 
for making the Judiciary a funding priority in the fiscal year 2009 
appropriations cycle. The courts are in good financial shape for 
2009. The funding you provided will allow us to finance continuing 
operations in the courts, as well as meet workload needs. 

We also appreciate your addressing some of our courthouse con- 
struction needs when you provided funds to the General Services 
Administration to complete the San Diego U.S. Courthouse Annex, 
the Judiciary’s top space priority, and to construct a new court- 
house in Cedar Rapids, Iowa, through the Disaster Assistance Bill. 

We are also grateful for several provisions of the 2009 Omnibus 
Appropriations bill, most notably an increase in the non-capital 
hourly rate paid to panel attorneys who represent indigent defend- 
ants under the Criminal Justice Act and authority, consistent with 
that of the Executive Branch, to contract directly for space alter- 
ation projects not to exceed $100,000. 

FY 2010 BUDGET REQUEST 

Turning to our 2010 request, we are requesting $7 billion, an in- 
crease of $562 million over the fiscal year 2009 appropriations as- 
sumed when the budget was transmitted to the Office of Manage- 
ment and Budget in October of 2008. We are in the process of reex- 
amining our 2010 request based on final results contained in our 
2009 enacted appropriations along with updated assumptions on 
caseload, fee collections, and carryover. I am confident that we will 
be able to reduce our request. 

Of the request before you, $482 million, or 86 percent, of the in- 
crease is for standard pay and nonpay inflationary adjustments 
and for adjustments to base reflecting increases in our space, infor- 
mation technology, defender services, and court security programs. 
The remaining $80 million of the requested increase is primarily 
for, first, 754 court support staff positions, largely in probation and 
pre-trial services offices and bankruptcy clerks’ offices where the 
most critical workload increases exist; second, for program im- 
provements in our information technology program; and third, for 
an enhancement in our defender services program to increase the 
hourly rate paid to private panel attorneys. 

We are appreciative of the panel attorney hourly rate increase 
you provided us this year, but as we said before and as discussed 
in my written testimony, we believe an additional increase is war- 
ranted. 


THE NATION’S ECONOMY 

Let me talk briefly about a topic in the forefront of all our minds, 
our country’s economy. A court system that is adequately funded 
and operates sufficiently will be an anchor in these uncertain 
times. The economic situations we face affect all aspects of the Ju- 



4 


diciary’s work. Courts provide a forum for individuals or companies 
who are forced to file bankruptcy proceedings; for those who have 
suffered losses and are seeking civil monetary remedies; and for 
those accused of crimes. 

Not surprisingly, we have seen a marked increase in bankruptcy 
filings, and we also anticipate an impact on civil and criminal 
workload as a result of the economic downturn. 

Another area of continued growth is probation and pre-trial serv- 
ices, not only in terms of absolute numbers but also in the dif- 
ficulty of the work due to the type of person being supervised. 
Today, over 80 percent of the offenders under supervision have 
served prison time as compared to 27 percent 20 years ago. And 
now almost two-thirds of the offenders have been convicted of nar- 
cotics trafficking, or violent sex or weapons offenses, rather than 
the 38 percent 20 years ago. 

The offenders coming out of prison on supervised release gen- 
erally have even greater financial, employment, and family prob- 
lems than when they committed their crimes and they often lack 
adequate life skills to transition back into society smoothly. To en- 
sure successful re-entry into the community, the Judiciary is devel- 
oping a results-based management and decision-making framework 
for its community supervision program to determine the best meth- 
ods for reducing recidivism and fostering long-term positive 
changes in individuals supervised. 

COST CONTAINMENT 

Our budget request reflects our continuing efforts to contain 
costs. We are now more than 4 years into an intensive effort to re- 
duce costs throughout the Judiciary, and our cost containment pro- 
gram is producing results. 

To date, we have achieved the most significant savings in our 
space and facilities program through an ongoing rent validation 
project in which court staff analyze the General Services Adminis- 
tration (GSA) rent billings and identify discrepancies so GSA can 
correct the bills and give us credits. GSA has cooperated with us 
in this endeavor. 

In the information technology area, we are consolidating com- 
puter servers throughout the country which generate savings from 
reduced maintenance and equipment replacement costs. 

We are also containing personnel costs. At its September 2007 
meeting, the Conference approved recommendations from a major 
compensation study which will slow the growth in personnel costs 
throughout the Judiciary. 

I assure you that containing costs is a top priority of the Judici- 
ary. 

While we look to contain costs where feasible, we continue to 
make investments in technologies that improve Federal courthouse 
operations, enhance public safety, and increase public access to the 
courts. 

One of the innovations we are piloting is an electronic reporting 
system where defendants and offenders under supervision fill out 
routine reporting information at a kiosk prior to meeting with the 
probation officer. The officer can then spend more quality time 
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meeting with the client and focus on supervision issues instead of 
filling out paperwork. 

The e Juror system is another pilot project that gives potential ju- 
rors the option of filling out their jury questionnaire electronically 
and also provides 24-hour-a-day, 7-day-a-week access to obtain up- 
dated jury service information. This is a time and cost saver for the 
courts and for the jurors. 

I will conclude at this point and ask that my statement be placed 
in the record along with the statements of the Administrative Of- 
fice of the U.S. Courts, the Federal Judicial Center, the U.S. Sen- 
tencing Commission, the U.S. Court of Appeals for the Federal Cir- 
cuit and the U.S. Court of International Trade. 

And I am, of course, happy to answer your questions. 

[The information follows:] 
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STATEMENT OF 

HONORABLE JULIA S. GIBBONS, CHAIR 
COMMITTEE ON THE BUDGET OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES 
'BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
OF THE 

COMMITTEE ON APPROPRIATIONS OF THE 
UNITED STATES HOUSE OF REPRESENTATIVES 

March 19, 2009 

INTRODUCTION 

Chairman Serrano, Representative Emerson, and members of the Subcommittee, I am 
Judge Julia Gibbons of the Sixth Circuit Court of Appeals. Our court sits in Cincinnati, Ohio, 
and my resident chambers are in Memphis, Tennessee. As the Chair of the Judicial Conference 
Committee on the Budget, I come before you to testify on the Judiciary’s appropriations 
requirements for fiscal year 2010. In doing so, I will apprise you of some of the challenges 
facing the federal courts. This is my fifth appearance before an appropriations subcommittee on 
behalf of the federal Judiciary and my third appearance before the Financial Services and 
General Government panel. Appearing with me today is James C. Duff, the Director of the 
Administrative Office of the United States Courts. 

In addition to a discussion of our fiscal year 2010 request, my testimony will cover 
several policy issues that impact the federal courts. I will also update you on the Judiciary’s 
efforts to contain costs as well as discuss several information technology innovations that are 
examples of the Judiciary’s continual efforts to improve federal court operations. 

STATEMENTS FOR THE RECORD 

Mr. Chairman, in addition to my statement and Director Duffs, I ask that the entire 
statements of the Federal Judicial Center, the U.S. Sentencing Commission, the Court of Appeals 
for the Federal Circuit, and the Court oflntemational Trade be included in the hearing record. 

FISCAL YEAR 2009 FUNDING 

Mr. Chairman and Representative Emerson, I begin today by thanking you and your 
colleagues for making the Judiciary a funding priority in the fiscal year 2009 appropriations 
cycle. The funding you provided, combined with greater-than-anticipated fee carryover balances 
and reduced requirements due to our cost-containment initiatives, will allow us to finance 
continuing operations in the courts and to address our most pressing workload needs. We are 
fully cognizant of the difficult funding choices you faced during conference on the omnibus bill 
and appreciate your willingness to support the needs of the Judiciary. We look forward to 
working closely with you and your staff in the future. 
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I again want to express our appreciation for the $25 million in fiscal year 2008 
emergency funding you provided the Judiciary to respond to workload associated with 
immigration enforcement initiatives being implemented by the Department of Homeland 
Security and the Department of Justice. That funding has allowed us to continue to hire critical 
staff while operating under a continuing resolution this year. I am pleased to say that our 
staffing levels are higher now than they were at the beginning of the fiscal year enabling us to 
meet our most urgent needs. This would likely not have been possible without the availability of 
the emergency funding. Finally, I would be remiss if I did not acknowledge your efforts to 
provide funding in the Consolidated Security, Disaster Assistance, and Continuing 
Appropriations Act, 2009, for a new courthouse in Cedar Rapids, Iowa, funding that the 
devastating floods last year in the Midwest made necessary. 

We also are grateful for several provisions included in the omnibus bill that will improve 
federal court operations. Of note are the increase in the non-capital hourly rate paid to private 
panel attorneys who represent eligible defendants under the Criminal Justice Act, which I will 
discuss later in my testimony; granting the Judiciary the same authority as the Executive Branch 
to contract directly for space alteration projects not exceeding $100,000; making permanent 
certain cost-saving procurement authorities; and extending the temporary district judgeships in 
Kansas, the Northern District of Ohio, and Hawaii so that they do not expire when the next 
vacancy occurs. 

ECONOMIC STABILITY 

Mr. Chairman, the first topic I address is in the forefront of all of our minds and that is 
the state of our country’s economy. As Chief Justice John G. Roberts, Jr. stated in his 2008 
year-end report on the Judiciary “During these times, when the Nation faces pressing economic 
problems, resulting in business failures, home foreclosures, and bankruptcy, and when Congress 
is called upon to enact novel legislation to address those challenges, the courts are a source of 
strength. They guarantee that those who seek justice have access to a fair forum where all enter 
as equals and disputes are resolved impartially under the rule of law.” 

The Judiciary is devoted to preserving the rule of law, which is vital to sustain our free 
society. A court system that is adequately funded and operates efficiently can be an anchor in 
these uncertain times. The economic situation we face is far reaching and affects all aspects of 
the Judiciary’s work. Courts provide a forum for individuals or companies who are forced to file 
bankruptcy proceedings, for those who have suffered losses and are seeking civil monetary 
remedies, and for those accused of crimes. . 

The impact of the deteriorating economy is already being felt by the courts. Many 
bankruptcy courts are experiencing significant increases in case filings compared to a year ago, 
and some have even returned to the high filing levels preceding the enactment of the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005. In addition to existing responsibilities, 
Congress has been considering giving bankruptcy judges additional authorities to help address 
the mortgage crisis. 
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The bankruptcy system also plays a proactive role in trying to prevent consumer 
bankruptcies by spreading the message of financial responsibility to the citizens of this nation. A 
program started by one judge, using his own time and money, has now grown into a national 
financial literacy program conducted by bankruptcy judges, bankruptcy trustees, private 
attorneys and court staff. The Credit Abuse Resistance Education program (CARE) teaches the 
wise use of consumer credit to the group most at risk for credit abuse — high school seniors and 
college freshman. Today, CARE has a presence in all 50 states and the District of Columbia. 
Throughout the Judiciary, many courts conduct additional bankruptcy outreach programs, 
focusing on high school students in the community. 

We also anticipate an impact on our criminal and civil workload as a result of the 
economic downturn. As was the case with the savings and loan crisis in the 1 980s, the courts 
will be a key venue for parties to address some of the causes and effects of the current financial 
crisis. The FBI has reported that it has thousands of fraud investigations under way. The 
resulting litigation has the potential to dwarf the savings and loan crisis, when the federal courts 
experienced a significant workload increase associated with the failures. Finally, the financial 
hardship that many are facing also could result in a rise in crime. 

COST-CONTAINMENT SUCCESS 

In 2004, the federal Judiciary looked into the future and saw that its “must pay” 
requirements would increase at a pace that would exceed available funding within a few years. 
Massive layoffs seemed inevitable and would have resulted in drastic reductions in service to 
litigants and the public. In response, the Judiciary initiated a comprehensive strategy that 
included sweeping cost-containment measures, allowing us to request more modest budget 
increases from this subcommittee and the Congress. 

The Judiciary adopted a cost-containment strategy that year and has since embraced and 
institutionalized its economy objectives. As the Chief Justice stated in his year-end report, 

“...the courts have undertaken rigorous cost- containment efforts, a process begun four years ago, 
long before the current economic crisis.” In fact, a substantial portion of the Chief Justice’s 
report is devoted to a discussion of the Judiciary’s cost-containment program, a reflection of the 
emphasis the Third Branch places on fiscal economy and stewardship. 

Many of the initial ideas for constraining costs and growth have come to fruition; others 
are still in various phases of analysis and implementation. We are beginning to identify and 
explore new initiatives for the future. We have experienced great cooperation Judiciary-wide as 
we have moved forward on implementing policy and operational changes that reduce costs. 
Changes made to date have reduced future costs for rent, information technology, compensation, 
magistrate judges, law enforcement activities, law books, probation and pretrial services 
supervision work, and other areas. I would like to briefly recap what we have accomplished, 
summarize activities underway, and identify ideas in their initial stages of development. 
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Rent 

In 2004, budget projections indicated that rental costs for existing and new facilities 
would increase six to eight percent annually, outpacing budget growth. The Judicial Conference 
recognized that controlling rent costs was absolutely critical to avoiding personnel reductions. 
The first step we took was imposing a national moratorium on courthouse construction from 
2004 to 2006. The moratorium lasted 24 months and gave the Judiciary time to re-evaluate its 
space planning policies and practices and to enhance budgetary controls. Then, a national rent 
validation initiative identified discrepancies in General Services Administration (GSA) rent 
charges, giving the Judiciary rent credits, cumulative savings, and cost avoidance. This initiative 
resulted in improved quality control systems within both the GSA and the Judiciary. 

The long-range facilities planning methodology for the Judiciary was re-evaluated to 
make cost a factor in whether a courthouse should be renovated or a new building should be 
constructed. The new asset management planning process approved by the Judicial Conference 
now examines costs, space needs, and functionality in assessing whether a new facility should be 
recommended at a particular location. It examines alternative space strategies and considers the 
costs and benefits of each to determine the best solution. 

The Judicial Conference also established a cap of 4.9 percent in the average annual rate 
of growth for rent paid to GSA. To help maintain this rate of growth or less, each circuit judicial 
council is given a Circuit Rent Budget and must manage rent costs within its circuit. Councils 
decide which projects they can afford, and in some instances, deny requests for new space in 
order to stay within their allotment. Changes to the US. Courts Design Guide over the last two 
years also have contributed by reducing office size for staff and chambers space forjudges. A 
new Memorandum of Agreement with the General Services Administration changes the way the 
Judiciary’s rent is calculated for all federally-owned courthouses delivered in the future, 
providing the Judiciary with certainty about the amount of rent it will pay for a 20-year period. 

In fiscal year 2005 we projected our GSA rent bill would be $1.2 billion in fiscal year 2010. I 
am pleased to report that, because of cost-containment, our current GSA rent estimate for fiscal 
year 2010 is now projected to be approximately $200 million less, 17 percent below the amount 
projected in fiscal year 2005, due in large part to cost containment. 

Courtroom Sharing 

In furtherance of its aggressive cost-containment efforts, the Judicial Conference adopted 
at its September 2008 session a revised policy in which two senior district judges will share one 
courtroom in new courthouse construction projects. In addition, the Conference is taking steps 
to develop and implement a courtroom-sharing policy for magistrate judges. It will study the 
feasibility of an appropriate policy for sharing courtrooms by active district judges in large 
courthouses and also study courtroom use in bankruptcy courts to determine whether a sharing 
policy is needed. 

Personnel 

Turning to personnel costs, if caseload projections, staffing formulas, and compensation 
policies remain unchanged, by 2018 the Judiciary will spend almost $1.4 billion above current 
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funding levels on existing court support staff. In addition, another $100 million will be required 
to fond new staff as determined by projected caseload and current staffing formulas. While it 
may be necessary and appropriate to fond this increase, since anticipated future funding levels 
are unlikely to support that level of spending, the Judiciary is seeking ways to reduce our 
requirements or at least reduce our rate of growth. At its September 2007 meeting, based on a 
major court compensation study, the Judicial Conference approved recommendations that will 
slow the growth in personnel costs throughout the Judiciary. These recommendations altered the 
salary progression policy and established performance management guidelines as a fair and 
reasonable means to limit future compensation costs. In another action, the Judicial Conference 
adopted policies to reduce the personnel costs of judges’ chambers staff. As part of the 
complement of chambers law clerks, judges are now limited to one career law clerk (who is 
typically paid more than a term law clerk), and the salary-setting policies for new law clerks 
were made more restrictive. We estimate these measures may save up to $300 million from 
fiscal year 2009 through fiscal year 2017. Despite these cost-containment efforts, the growth in 
staffing costs is driven by the projected costs of existing staff rather than costs associated with 
staffing growth. 

Information Technology 

Information technology initiatives have enhanced efficiency and reduced costs. New 
technology and improvements in the Judiciary’s national data communications network have 
allowed the consolidation of servers at a single location without compromising the performance 
levels of key applications. As a result of this initiative, the Judiciary reduced by 89 the number 
of servers needed to run the jury management program, producing savings of $2.0 million in the 
first year and expected savings of $4.8 million through fiscal year 2012. In addition, servers that 
run the case management system in the probation and pretrial services program were 
consolidated, with projected savings and cost avoidances of $2.6 million through fiscal year 
2012. The Judiciary expects expanded implementation of this initiative to result in significant 
information technology cost savings or cost avoidances. The recently completed consolidation 
of servers for the Judiciaiy’s national accounting system will result in savings and cost 
avoidances totaling $55.4 million through fiscal year 2012. The accounting system with 
consolidated servers also is faster, more responsive, and more secure. 

Looking to the future in automation, the Judiciary is beginning to examine the next 
generation of electronic case filing and case-management systems in the courts. The current 
systems have already streamlined the case-filing process by allowing attorneys to file documents 
over the Internet and have freed up office space formerly used to house paper files. Next 
generation systems will use cutting-edge technology to provide a seamless case processing 
system between the bankruptcy courts, district courts, and courts of appeals. A new electronic 
voucher project for Criminal Justice Act vouchers has the potential for automating this paper- 
intensive process and enhancing the accuracy and timeliness of payments to private attorneys 
appointed under the Act. 

The Judiciary looks at every aspect of a program to identify opportunities for 
improvement on an ongoing basis. Since its inception in 1993, the Bankruptcy Noticing Center 
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(BNC) has changed the process of noticing creditors by electronically retrieving data from 
participating courts’ case management systems and automating the printing, addressing, 
batching, and mailing processes. The BNC generates notices in a fraction of the time and cost 
that would be required if produced by local courts. In addition to traditional mail noticing, the 
BNC offers a further enhancement to noticing with the Electronic Bankruptcy Noticing (EBN) 
program, which sends Bankruptcy notices via various electronic transmission methods. The EBN 
program, available to creditors who register for the service, eliminates the production and 
mailing of traditional paper notices and associated postage costs, while speeding public service. 
Through a new performance-based contract that went into effect in October 2008, further 
improvements are being made to this very successful initiative. The Judiciary could realize a 
ten-year reduction in contract rates of over $50 million by providing financial incentives for the 
contractor to offer new features, more efficiencies, and improved customer service. The end 
result is a mechanism that encourages ongoing innovation and the adoption of new technology 
and processes by the BNC contractor. 

INNOVATION IN THE FEDERAL COURTS 

While we look to contain costs where feasible, we continue to make investments in 
technologies that improve federal court operations, enhance public safety, and increase public 
access to the courts. The Judiciary is a leader in taking state-of-the-market technology and 
adapting it to the courts’ unique needs, and we continually look for innovative ways to apply 
new technologies to our operations. These investments are made possible through the funding 
we receive from Congress, and we are grateful for Congress’s continuing support of our 
information technology program. Let me describe for you several of our innovations. 

Electronic Reporting System Kiosks 

Defendants and offenders must routinely submit reports on their status to their probation 
and pretrial services office as a condition of bail or post-conviction supervision. A three-month 
pilot project is currently underway in nine probation and pretrial services offices to test whether 
kiosks using the Electronic Reporting System (ERS) are a more effective way to gather routine 
information. When a client arrives in the office, he or she goes directly to the kiosk and touches 
the screen to begin. After a biometric fingerprint scan verifies identity, the client can update 
address and employment history and then is prompted through a series of questions in English or 
Spanish. After answering yes, no, or discuss with officer to each of the questions, the client is 
directed to take a seat. The ERS kiosk sends an e-mail to the probation or pretrial services 
officer alerting him or her that the client is waiting. 

The Electronic Reporting System frees the officer to spend more quality time meeting 
with the client and focusing on supervision issues rather than on filling out paperwork. Not only 
does ERS gather the information electronically, but it downloads it into the Probation/Pretrial 
Services Automated Case Tracking System and automatically highlights for the officer any 
changes from the previous month’s report. Ultimately, data from the kiosks and other electronic 
sources will provide the type of information needed for research and development of effective 
policies and procedures to optimize supervision methods and outcomes. This system is another 
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too) that can assist probation and pretrial services officers in performing more functions with 
fewer staff. It enhances efficiency and provides further opportunities to concentrate efforts on 
supervision. 

On-Line eJuror System 

Last December, the judiciary began a pilot of an on-line eJuror system that gives 
potential jurors the option of submitting their juror qualification questionnaire and summons 
information forms electronically. Most members of the public called to jury duty will be able to 
visit the website of their federal court not only to submit their jury forms 24-hours a day and 7- 
days a week, but also to get updates on their jury service. Potential jurors still will receive print 
versions of the forms, but they will now have the option of either mailing in the print form or 
going on-line to complete it. 

The eJuror system is a time- and cost-saver for both the courts and the public. Users can 
update personal information, submit a medical or other excuse, or request a deferral on-line. 
Jurors may also log into eJuror to learn their current juror status, whether they must report for 
jury duty or if they are excused. For those completing their jury service, they may use eJuror to 
print certificates of attendance, which may be required by employers, and to complete surveys 
about their experience. The courts will have fewer forms to process manually and less data to re- 
enter into the system, which will increase data reliability and save time. 

Decision Support System 

The September 2009 release of the first version of the Judiciary’s new Decision Support 
System (DSS) puts an outcomes-based, data-driven system at the fingertips of probation and 
pretrial services officers. It gives them access to a warehouse of data with an array of tools to 
report and analyze information easily in a way that improves decision making. This version and 
future iterations will expand our capacity to measure outcomes and identify practices that are 
effective in reducing recidivism and enhancing the chances for long-term positive changes in the 
behavior of offenders supervised in the community by probation officers. Each district can look 
at its own trends and costs and compare them with other districts to determine if its performance 
is consistent with other districts and to identify what approaches work best. By consolidating 
information from the 94 districts into one database, probation and pretrial services officers, 
federal judges, and any federal court officer with a need for this information can access it. As 
DSS matures to identify best practices, it will be used to reshape our national policies and it will 
play a significant role in determining appropriate resource levels. 

RETROACTIVITY OF CRACK COCAINE SENTENCING AMENDMENT 

Mr. Chairman, last year I spoke at length about the U.S. Sentencing Commission’s . 
decision to make retroactive an amendment to the Sentencing Guidelines that reduced the base 
offense level for crack cocaine offenses. Retroactivity of the amendment became effective on 
March 3, 2008, which meant that incarcerated offenders became eligible to have their sentences 
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considered by the courts for a possible reduction and early release from prison. I would like to 
bring you up to date on how the courts have addressed this matter as well as the workload 
implications. 

Well before the retroactivity effective date, courts were already preparing to address the 
expected surge in motions for reduced sentences. Court officials — including judges, chief 
probation officers, clerks of court, and federal defenders — along with federal prosecutors, met in 
Charlotte, NC and St. Louis, MO to conduct retroactivity summits and draft operational plans. 
This team effort and advance preparation was instrumental in providing for a smooth 
implementation on March 3, 2008, when 21 ,000 inmates became eligible for shorter prison 
sentences. 

Three weeks after the Sentencing Guidelines amendment took effect, the sentences of 
more than 3,000 inmates nationwide had received court review and had been reduced. More 
than 1,000 inmates had been ordered released immediately into supervision in the community. 
Cases were prioritized so that those eligible for immediate release were considered first and then 
those eligible for early release in 2008 were processed before those eligible in 2009. 

A preliminary report released by the U.S. Sentencing Commission shows that from 
March 2008 through January 21, 2009, judges granted 12,723 or 70 percent of the 18,109 
applications for sentence reductions. Offenders whose motions to receive a reduction in 
sentence were granted, had been serving an average sentence of 1 36 months. The sentences 
were subsequently reduced by an average of 24 months, or 1 7 percent. 

In 65 percent of the 5,386 denied motions, the courts determined that the offender was 
ineligible for a reduced sentence due to one of several factors, such as mandatory minimum 
statutes that controlled the sentence, the offender’s status as a career offender, or because the 
quantity of crack cocaine involved in the case was very large. In another 1 1 percent of the 
denials, either the offense did not involve crack cocaine or the sentence was determined by a 
non-drug guideline. In 1 5 percent of the cases, the court denied the motion because the offender 
had benefitted from a downward departure or variance at the time of sentencing, because of other 
factors taken into consideration at the time of sentencing, because of post-sentencing or post- 
conviction conduct, or to protect the public. Denial in the remaining 9 percent of cases was for a 
variety of reasons, including the offender’s ineligibility for a reduction, as previously determined 
by the U.S. Sentencing Commission. 

The majority of granted motions, 82 percent, originated with defendants. Federal 
defenders met with their district's chief judge, chief probation officer, and United States attorney 
to work out procedures for handling the influx of cases. In most districts, the defender 
represented all of the eligible inmates, except in those cases where there were ongoing conflicts 
of interest. Private CJA panel attorneys represented former clients in some districts. Where 
appointed CJA counsel declined, or were unable, to resume their representation, in many cases 
the Federal Defender did so. Courts originated the motion in 1 8 percent of the cases, pursuant to 
their statutory authority to do so, after identifying potentially eligible defendants for whom 
reduction motions had yet to be filed. Court initiation was necessary in some cases which were 


8 



14 


many years old and in districts with a large number of cases where it was impossible to locate 
and contact the original counsel. 

In order to rule on the cases, judges relied on supplemental reports related to crack 
sentencing. Probation officers submitted 24,073 of these reports in fiscal year 2008. In 
preparing the supplemental reports for the courts, probation officers reviewed the original 
presentence reports, judgments, and statements of reasons to verify that defendants were eligible 
for reductions in sentence. For an eligible defendant, the officer would recalculate the 
guidelines offense level and identify the new imprisonment range for the court. To investigate a 
defendant’s post-sentencing conduct, the officer would access records maintained in the Bureau 
of Prisons’ (BOP) Sentry database, and in some cases contact the BOP case manager. The 
officer would also use this information to identify whether there were any remaining public 
safety considerations of which the court should be made aware. 

By the end of fiscal year 2008, 4,969 inmates received reductions in their sentences and 
were released from imprisonment and began their terms of supervised release. Due to careful 
planning by probation staff, and close coordination with BOP officials, procedures were 
developed to facilitate the reentry of these offenders. Typically, probation officers are notified 
of an inmate's projected release date months in advance, and many inmates spend months at a 
community-based residential reentry center (RRC) before commencing supervised release. 
Shortly after the effective date of the amendment, however, many of these inmates were released 
within days or weeks of the reduction in their sentence. In response, probation officers were 
required to assess the offender’s proposed living arrangements quickly and alert the BOP and the 
courts if a suitable residential plan was not in place. In some cases, the conditions of supervised 
release had to be modified to require the offender to reside in a RRC for a short time while 
alternative living arrangements could be put into place. 

The workload impact of the early release of these inmates has been somewhat mitigated 
by the fact that these cases are spread across the country. By the end of fiscal year 2008, all but 
three districts had commenced supervision on an offender who had received a reduction in 
sentence. Only seven districts were required to commence supervision on more than 100 
offenders. Because the most significant impact of the amendment was expected in the first year 
after it became effective, it appears the courts and the probation system have, thus far, absorbed 
the unexpected surge of workload without the need for additional resources. As these offenders 
continue to be released from imprisonment, adequate resources will be needed to facilitate their 
safe reentry into the community. 

STAFFING INCREASES AND THE JUDICIARY’S CASELOAD 1 

Our fiscal year 2010 budget request includes $30 million for an additional 754 court 
support staff positions primarily in probation and pretrial services offices and bankruptcy and 


‘Unless otherwise stated, caseload figures reflect the 12-month period ending in June of the 
year cited (i.e., 2009 workload reflects the 12-month period from July 1, 2008 to June 30, 2009). 
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district clerk’s offices. The greatest increases are in the bankruptcy clerks’ and probation and 
pretrial services offices where the most critical workload increases - in numbers and complexity 
- exist. While slight declines in criminal and civil filings are projected nationally, some district 
clerks’ offices have increasing workloads and some others require additional staff to address 
staffing shortfalls caused by reduced allotments over a number of years. 

As indicated in the caseload table in our fiscal year 2010 budget request, 2009 caseload 
projections are used to compute fiscal year 2010 staffing needs. Our projections indicate that 
caseload will increase slightly in probation (+3%), pretrial services (+3%), and increase 
substantially for bankruptcy filings (+27%). For 2009, we are projecting declines in civil (-3%), 
criminal (-4%), and appellate (-5%) filings. Let me discuss some recent trends and caseload 
drivers and offer some context for these projections. 

Probation and Pretrial Services 

Workload in our probation and pretrial services programs continues to grow. The 
number of convicted offenders under the supervision of federal probation officers hit a record 
120,051 in 2008 and is expected to increase again in 2009 to 123,600. In addition to the 
increased workload, the work of probation officers has become significantly more challenging. 

In 1988, 27 percent of the offenders under supervision had served time in prison. By 2008, the 
percentage had climbed to 81 percent. As these figures indicate, probation officers deal with 
fewer individuals sentenced to probation in lieu of prison, reflecting the continued trend of 
increasingly challenging offenders being released to the community. The challenge is further 
apparent when one considers the offenses for which these persons are under supervision. For 
example, in 1998, 29 percent of these offenders were convicted of narcotics trafficking offenses 
and 9 percent were convicted of either violent, sex, or weapons offenses. In 2008, 46 percent 
were convicted in drug cases and 19 percent were convicted of either violent, sex, or weapons 
offenses. 

Offenders coming out of prison on supervised release generally have greater financial, 
employment, and family problems than when they committed their crimes, and they often lack 
adequate life skills to transition back into society smoothly. Officers help offenders either to re- 
establish or secure for the first time appropriate housing, employment, and legitimate community 
relationships. Successful re-entry improves the likelihood that offenders will pay fines and 
restitution to victims and become law-abiding taxpaying citizens. 

Using a variety of resources, whether it be working closely with a therapist to change the 
treatment approach for a sex offender, partnering with state and local agencies to sponsor a job 
fair for offenders, or spending a week in a forest performing community service with a group of 
offenders, probation officers utilize every means possible to change behavior. When offenders 
do not respond, and when there is a risk of harm to the community, probation officers take 
corrective steps that include seeking a change in release conditions or a revocation that may 
result in a return to prison. 


10 



16 


In order to produce positive outcomes, the Judiciary is developing a results-based 
management and decision-making framework for its community supervision program. The goal 
is to collect, analyze, and use data from a variety of sources in order to employ the best methods 
for reducing recidivism and fostering long-term positive changes in individuals supervised. On 
an ongoing basis, the Judiciary wants to test underlying assumptions about the relationship 
between supervision practices and supervision outcomes. 

Bankruptcy Filinas 

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), 
implemented in October 2005, initially reduced bankruptcy filings, but there have been large 
increases over the past two years. We forecast that filings will again exceed the one-million 
mark, with an increase of 27 percent in 2009 to 1 ,226, 100. The state of the economy, 
particularly as it impacts home foreclosures and credit availability, is a major factor in the 
number of personal bankruptcies - which constitute the majority of bankruptcy cases. The 
economic downturn is also causing an increase in business bankruptcies, some of which are very 
large, complex Chapter 1 1 cases. 

The number of filings alone is not the sole indicator of overall workload. BAPCPA 
created new docketing, noticing, and hearing requirements that make addressing the petitions far 
more complex and time-consuming. The actual per-case work required of the bankruptcy courts 
has increased significantly under the new law, and a new work measurement formula that 
reflects this additional work was used to develop the fiscal year 2010 budget request. 

Appellate Filings 

Appellate caseload increased slightly from 58,809 filings in 2007 to 59,406 filings in 
2008. At the time the budget was transmitted to OMB, projections indicated filings could 
decline by 5 percent to 56,700 in 2009. More recently, we are seeing an upward movement in 
criminal appeals, primarily as a result of the crack cocaine sentencing amendments. The bulk of 
the crack cocaine sentencing appeals are filed pro se and have increased the work of appellate 
court staff attorneys. Pro se prisoner litigants usually file hand-written documents, which the 
attorneys have to decipher and interpret before appropriate action can be determined. During the 
year ending September 2008, pro se appellants filed 2,369 criminal appeals, an increase of 120% 
over the number of criminal appeals filed during the previous year. In addition to appeals arising 
from the crack cocaine sentencing amendments, appeals raising issues related to changes in 
sentencing guidelines law remain a complex and challenging portion of the appellate court 
workload. 

Civil Filings 

Civil filings in the district courts generally follow a more unpredictable filing pattern. In 
2005 civil filings reached a record 282,758 filings, declined to 244,343 filings in 2006, then 
increased again to 272,067 filings in 2007. The increase in 2007 was due primarily to asbestos 
diversity case filings in the Eastern District of Pennsylvania. After adjusting for this spike in 
2007, civil case filings will remain relatively steady with 249,800 filings projected in 2009. 
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Criminal Filings 

Criminal filings in the federal courts increased in 2008 for the first time in the last several 
years. It now appears that the additional resources provided to fill Assistant U.S. Attorney 
positions, particularly in the five judicial districts along the southwest border with Mexico have 
had an impact on criminal case filings. Also, in fiscal year 2008, the Department of Justice 
received $5 million to hire 40 additional AUSAs to prosecute sexual exploitation of children 
cases under the Adam Walsh Act. Since our 2008 criminal caseload projection did not take into 
account the impact additional AUSAs would have on criminal case filings, the $45.4 million 
Congress provided the Judiciary over the last two years - $20.4 million in fiscal year 2007 and 
$25.0 million in fiscal year 2008 - to address immigration-related workload positioned the courts 
well in the short term to respond to the increased workload that materialized. With a new 
Administration in 2009 and accompanying personnel and prosecutorial policy changes, filings 
are projected to decline 4 percent in 2009 to 67,100 filings. 

Naturalization Ceremonies 

Mr. Chairman, I would like to talk briefly about one statistic that does not show up in our 
workload tables and that is the number of people who become naturalized citizens in federal 
court ceremonies. Last year federal judges naturalized 450,275 people. Sometimes we 
administer the oath of citizenship to just one individual standing before a judge, and sometimes 
hundreds or thousands take the oath in a large arena. Either way, judges and court staff put a 
good deal of effort into making naturalization ceremonies meaningful for the new citizens and 
their families. For example, as part of the ceremony, one federal judge regularly shares his story 
about coming to this country as a refugee and becoming a naturalized citizen. Other courts 
invite Members of Congress, distribute flags, have Boy Scout troops display the colors, or 
feature bands playing patriotic music. 

The Judiciary makes every effort to provide the highest level of service. In the District of 
Puerto Rico, the Chief Judge has been known to make house calls to administer the oath when 
people were too sick or too old to come to the courthouse. In the Eastern District of New York, 
the court added 16 additional ceremonies to its original schedule to accommodate more citizens 
prior to the election. At many ceremonies, the courts work with the U.S. Citizenship and 
Immigration Services, the Social Security Administration, the county clerk’s office and the U.S. 
Postal Service to have representatives on site to provide information and help process social 
security, voter registration, and passport applications. 

FISCAL YEAR 2010 BUDGET REQUEST 

For fiscal year 2010, the Judiciary is seeking an 8.7 percent overall increase above the 
fiscal year 2009 appropriations the Judiciary assumed when the budget was transmitted to OMB 
in October 2008. The courts’ Salaries and Expenses account, which funds clerks and probation 
offices nationwide, requires a 7.6 percent increase. Having recently received an enacted 
appropriation, we will be revising our 2010 request and expect the overall requested increase 
will be reduced in light of the higher enacted level as well as other updated information. We will 
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work with you and your staff to update our requirements during the course of the year. Fiscal 
year 2010 appropriations requirements for each Judiciary account are included at Appendix A. 

This fiscal year 2010 request includes modest staffing increases in the courts in order to 
address increased workload requirements, as well as to obtain funding for several much needed 
program enhancements. We believe the requested funding level represents the minimum amount 
required to meet our constitutional and statutory responsibilities. While this may appear high in 
light of the fiscal constraints under which you are operating, I would note that the Judiciary does 
not have the flexibility to eliminate or cut programs to achieve budget savings as the Executive 
Branch does. The Judiciary’s funding requirements essentially reflect basic operating costs, of 
which more than 80 percent are for personnel and space requirements. 

Eighty-six percent ($482 million) of the $562 million increase being requested for fiscal- 
year 2010 funds the following base adjustments, which represent items for which little to no 
flexibility exists: 

• Standard pay and benefit increases forjudges and staff. This does not pay for any new 
judges or staff but rather covers the annual pay adjustment and benefit increases (e.g., 
COLAs, health benefits, etc.) for currently funded Judiciary employees. The amount 
budgeted for the cost-of-living adjustment is 4.2 percent for 2010. 

• An anticipated increase in the number of on-board senior Article III judges and average 
number of filled Article III judgeships. 

• The projected loss in non-appropriated sources of funding due to the decline in carryover 
balances available in fiscal year 2010 versus the level available to finance the fiscal year 
2009 financial plan (see discussion on the following page). 

• Space rental increases, including inflationary adjustments and new space delivery, court 
security costs associated with new space, and an inflationary increase in Federal 
Protective Service charges for court facilities. 

• Adjustments required to support, maintain, and continue the development of the 
Judiciary’s information technology program which, in recent years, has allowed the 
courts to “do more with less” - absorbing workload increases while downsizing staff. 

• Mandatory increases in contributions to the Judiciary trust funds that finance benefit 
payments to retired bankruptcy, magistrate, and Court of Federal Claims judges, and 
spouses and dependent children of deceased judicial officers. 

• Inflationary increases for non-salary operating costs such as supplies, travel, and 
contracts. 
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• Costs associated with Criminal Justice Act (CJA) representations. The Sixth Amendment 
to the Constitution guarantees that all criminal defendants have the right to the effective 
assistance of counsel. The CJA provides that the federal courts shall appoint counsel for 
those persons who are financially unable to pay for their defense. 

After funding these adjustments to base, the remaining $80 million requested is for 
program enhancements. Of this amount: 

• $35 million is for additional staff and associated costs to address fiscal year 2010 
workload requirements (401 FTE) and six additional magistrate judges and staff (26 
FTE). 

• $26 million will provide for telecommunications and information technology 
enhancements, and courtroom technology improvements for the Court of Appeals for the 
Federal Circuit. 

• $10 million to increase the non-capital panel attorney rate from $1 14 to $142 per hour. 1 
will discuss this requested increase in more detail in a moment. 

• $6 million is requested for the Supreme Court’s perimeter security and roof system 
repairs. 

• $3 million would provide for necessary investments in court security, such as expansion 
of explosive trace detection systems; library renovations and new equipment at the Court 
of Appeals for the Federal Circuit; education and training enhancements at the Federal 
Judicial Center; new reimbursable positions (3 FTE) for the defender services program; 
and the start-up costs for one new federal defender organization. 

Non- Appropriated Sources of Funding 

I would like to discuss briefly the non-appropriated sources of funding that the Judiciary 
uses to partially finance its operations and how they impact our appropriations needs. In 
addition to appropriations from Congress, the Judiciary collects fees from bankruptcy and civil 
case filings, from users for on-line access to court records, and from other sources. By statute, a 
portion of the fees collected in any given year is available to lower the need for appropriated 
funds in that year. In addition, fees not utilized during the year they are collected may be carried 
over to the next fiscal year to offset appropriations requirements in that year. Every fee dollar 
collected that is not needed to finance current year needs represents a dollar less that the 
Judiciary must seek from Congress in the following year. 

In formulating the Judiciary’s fiscal year 2010 budget request, we made certain 
assumptions regarding the level of fees and carryover that would be available to finance fiscal 
year 2010 requirements. Because the projection for carryover balances are below the level that 
was available to finance fiscal year 2009 operations, the fiscal year 2010 request includes $57 
million to replace the anticipated decline in carryover balances. While it is premature for me to 
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identify a specific amount, I am confident that we will not need the full $57 million we requested 
to replace carryover balances. This is due to several factors, including the courts’ frugal 
spending while operating under a continuing resolution for five months and increasing 
bankruptcy filings which would result in higher than anticipated fee collections. As we did this 
past year, we will keep the Subcommittee apprised of changes to fee and carryforward 
projections that could impact our fiscal year 2010 appropriation needs as we move through fiscal 
year 2009. The Judiciary will submit the first of two fiscal year 2010 budget re-estimates to the 
Subcommittee in May 2009. 

INCREASE IN NON-CAPITAL PANEL ATTORNEY RATE 

We request your consideration of the program enhancement in our budget that will ensure 
effective representation for criminal defendants who cannot afford to retain their own counsel. 
We are requesting $10.2 million to increase the non-capital panel attorney rate to $142 per hour, 
effective January 2010. A panel attorney is a private attorney who serves on a panel of attorneys 
maintained by the district or appellate court and is assigned by the court to represent financially- 
eligible defendants in federal court in accordance with the Criminal Justice Act (CJA). In the 
fiscal year 2009 omnibus spending bill, the Subcommittee approved an increase in the non- 
capital rate paid to these panel attorneys from $ 1 00 to $ 1 1 0 per hour, and provided a cost-of- 
living adjustment to the capital rate from $170 to $175 per hour. These new rates took effect for 
work performed on or after enactment of the fiscal year 2009 appropriation. 

While we are very appreciative of the increase to $1 10 per hour for non-capital work, we 
believe a more significant increase is required to enable the courts to attract and retain enough 
qualified attorneys to accept appointments and to provide them a fair rate of pay. This is critical 
in order for the Judiciaty to ensure that persons represented by panel attorneys are afforded their 
constitutionally guaranteed right to effective assistance of counsel. 

We believe there is a direct relationship between the lack of qualified panel attorneys 
available to take CJA appointments and the significant financial difficulties panel attorneys 
encounter maintaining their legal practices. Predominantly solo and small-firm lawyers take on 
CJA cases, and these panel attorneys must first cover their overhead costs. With overhead costs 
of approximately $70 per hour, at the $ 1 1 0 rate, that leaves a net average of only $40 per hour, 
before taxes. We believe that this net rate of $40 per hour, when compared to the net national 
average “market rate” of $176 per hour for non-CJA private criminal cases, prevents the courts 
from attracting sufficient numbers of qualified attorneys to take CJA appointments because those 
attorneys can obtain higher pay on non-CJA cases. Each time a panel attorney is asked by the 
court to accept a non-capital CJA appointment, he or she must consider the inherent 
“opportunity” cost associated with the higher hourly rate he or she could otherwise earn on a 
non-CJA case. 

The CJA authorized the Judicial Conference to implement annual cost-of-living 
adjustments (COLAs) to panel attorney rates, subject to congressional funding. If the statutory 
COLAs provided to federal employees (the base employment cost index component only) had 


15 



21 


been provided to panel attorneys on a recurring, annual basis since 1986, the authorized non- 
capital hourly rate for fiscal year 2010 would be $142 2 . The Judicial Conference is mindful of 
the constrained federal budget environment and, therefore, for last year’s budget request it 
proposed attaining the authorized rate in two stages, an $18 per hour increase in fiscal year 2009 
from $100 to $1 18 per hour, with a second increase to the fall authorized rate in fiscal year 2010. 
The Judiciary is committed to restoring fully the non-capital panel attorney rate in a cost- 
conscious manner by implementing the authorized rate over two years. The pending 2010 
request reflects the second year of this two-step approach. 

I will close on this topic by reiterating that the Judiciary greatly appreciates the $1 10 
non-capital rate Congress provided in fiscal year 2009, but the concern remains that, after 
overhead is considered, the rate stilt does not provide compensation that will attract enough 
qualified panel attorneys to take on the complex work involved in federal criminal cases. I urge 
the Subcommittee to provide the funding necessary to increase the non-capital panel attorney 
rate to $142 per hour in fiscal year 2010. 

CONTRIBUTIONS OF THE ADMINISTRATIVE OFFICE 

I would like to briefly outline the important work performed by the Administrative Office 
(AO) of the United States Courts on behalf of the entire Judiciary. Year in and year out, the AO 
provides critical support to the courts. With less than 2 percent of the resources that the courts 
have, the AO does a superb job of supporting our needs. 

The AO has key responsibilities for judicial administration, policy implementation, 
program management, and oversight. It performs important administrative functions, but also 
provides a broad range of legal, financial, program management, and information technology 
services to the courts. None of these responsibilities has gone away and new ones are 
continually added, yet the AO staffing level is lower than it was 15 years ago. As an example, 
despite no new positions, the AO has been instrumental in implementing the Judiciary’s cost- 
containment strategy which has achieved significant savings and cost avoidances. 

In my role as Chair of the Judicial Conference Committee on the Budget, I have the 
opportunity to work with many staff throughout the AO. They are dedicated, hard working, and 
care deeply about their role in supporting this country’s system of justice. 

The fiscal year 2010 budget request for the Administrative Office is $84 million. The 
AO’s request represents a current services budget, no additional staff or program increases are 
sought. All of the requested increase is necessary to support current services, mainly standard 
pay and general inflationary increases. 


2 In comparison, since May 1 , 2002, the U.S. Department of Justice has paid $200 per hour 
to retain private counsel, with five years of experience, to represent current or former federal 
employees in civil, congressional, or criminal proceedings (pursuant to 28 C.F.R. § 50.16). 


16 



22 


I urge the Subcommittee to fond folly the Administrative Office’s budget request. The 
increase in funding will ensure that the Administrative Office continues to provide program 
leadership and administrative support to the courts, and to lead the effort for them to operate 
more efficiently. Director Duff discusses the AO’s role and budget request in more detail in his 
testimony. 

CONTRIBUTIONS OF THE FEDERAL JUDICIAL CENTER 

I also urge the Subcommittee to approve full funding for the Federal Judicial Center’s 
request of $27.5 million for fiscal year 2010. 

The Center’s director. Judge Barbara Rothstein, has laid out in greater detail the Center’s 
needs in her written statement. I simply add that the Center plays a vital role in providing 
research and education to the courts. The Center's research and its educational programs are' 
highly respected and valued for their quality and objectivity. The Judicial Conference and its 
committees request and regularly rely on research projects by the Center. The Center’s 
educational programs forjudges and court staff have a well deserved reputation for relevance, 
balance, and quality and greatly help judges and court employees do their jobs well. 

The Center has made good use of its limited budget. It uses several technologies to 
deliver information and education to more people more quickly and inexpensively. The 
relatively small investment you make in the Center each year (less than one-half of one percent 
of the Judiciary’s budget) pays big dividends in terms of the effective, efficient fulfillment of the 
courts’ mission. 


CONCLUSION 

Mr. Chairman, I hope that my testimony today provides you with some insight into the 
challenges facing the federal courts, the important role we play in providing stability in uncertain 
times, as well as what we are doing to contain costs and become more efficient. I realize that 
fiscal year 2010 is going to be a very tight budget year as increased spending to address the 
economic downturn will result in further constrained domestic discretionary spending. Our 
commitment to contain costs and to explore new and better ways of conducting our judicial 
business are unfailing. These initiatives have significantly reduced the Judiciary’s 
appropriations requirements without adversely impacting the administration of justice. I know 
you agree that a strong, independent Judiciary is critical to our nation. I urge you to provide the 
funding needed to enable us to maintain the high standards of the United States Judiciary. 

Thank you for your continued support of the federal Judiciary. I would be happy to 
answer any questions the Subcommittee may have. 
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Appendix A 


Judiciary Appropriations 
($ 000 ) 


Appropriation Account 

FY 2009 
Assumed 
Appropriation 

FY 2010 
Request 

Change 

FY 2010 vs. 
FY 2009 

% 

Change 

FY 2010 

vs. 

FY 2009 

U.S. Supreme Court 

Salaries & Expenses 

Care of Building and Grounds 
Total 

$69,777 

18.447 

$74,740 

14.568 

$4,963 

(3,879) 

7.1% 

-21.0% 

88.224 

89.308 

1,084 

1.2% 

U. S. Court of Appeals for the 
Federal Circuit 

30.933 

36.981 

6.048 

19.6% 

U.S. Court of International Trade 

19.598 

21.517 

1.919 

9.8% 

Courts of Appeals, District Courts & 
Other Judicial Services 

Salaries & Expenses 

Direct 

Vaccine Injury Trust Fund 
Total 

4,796,456 

4.253 

5,162,252 

5.428 

5,167,680 

365,796 

1.175 

366,971 

7.6% 

4,800,709 

Defender Services 

848,971 

982,646 

133,675 

15.7% 

Fees of Jurors & Commissioners 

59,802 

63,401 

3,599 

6.0% 


428,858 

■C923 


8.1% 


6,138,340 

6,677,369 




79,049 

83,963 

4,914 

6.2% 


25,597 

27,486 

1,889 


Judiciary Retirement Funds 

76,140 

82,374 

6,234 

MM 

U.S. Sentencing Commission 

16,225 


831 


Direct 

Vaccine Injury Trust Fund 
Total 

$6,469,853 

$4,253 

$6,474,106 

$7,030,626 

$5,428 

$7.036.054 

$560,773 

$1,175 

mm 

n 
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Judge Gibbons’ Oral Remarks 

Chairman Serrano, Representative Emerson, and members of the 
Subcommittee, I am Judge Julia Gibbons of the Sixth Circuit Court of 
Appeals and Chair of the Judicial Conference Committee on the Budget. 
Appearing with me today is Jim Duff, the Director of the Administrative 
Office of the United States Courts. 

Mr. Chairman, let me begin today by thanking you and your 
colleagues for making the Judiciary a funding priority in the fiscal year 
2009 appropriations cycle. The courts are in good financial shape for 2009. 
The funding you provided will allow us to finance continuing operations 
in the courts as well as to meet workload needs. We also appreciate that 
you addressed some of our courthouse construction needs when you 
provided funds to the General Services Administration to complete the San 
Diego U.S. Courthouse annex, the Judiciary’s top space priority, and to 
construct a new courthouse in Cedar Rapids, Iowa through the Disaster 
Assistance bill. We also are grateful for several provisions of the omnibus 
bill, most notably an increase in the non-capital hourly rate paid to private 
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panel attorneys who represent eligible defendants under the Criminal 
Justice Act, and authority, consistent with that of the Executive Branch, to 
contract directly for space alteration projects not exceeding $100,000. 

Turning to our fiscal year 2010 budget request. The Judiciary is 
requesting $7 billion dollars for fiscal year 2010, an increase of $562 
million over the fiscal year 2009 appropriations assumed when the budget 
was transmitted to OMB in October 2008. We are in the process of re- 
examining our FY2010 request based upon the final results contained in 
our FY2009 enacted appropriations, along with updated assumptions on 
caseload, fee collections and carryover. I am confident that we will be able 
to reduce our request. Of the request before you, $482 million, or 86 
percent, of the increase is for standard pay and non-pay inflationary 
adjustments and for adjustments to base reflecting increases in our space, 
information technology, defender services, and court security programs. 
The remaining $80 million of our requested increase is primarily for 754 
court support staff positions largely in probation and pretrial services 
offices and bankruptcy clerk’s offices where the most critical workload 
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increases exist, program improvements in our information technology 
program, and an enhancement in our defender services program to increase 
the hourly rate paid to private panel attorneys representing indigent 
defendants in federal criminal cases. We are appreciative of the rate 
increase you provided this year but, as we have said before and as 
discussed in my written testimony, we believe an additional increase is 
warranted. 

Let me talk briefly about a topic in the forefront of all of our minds 
and that is the state of our country’s economy. A court system that is 
adequately funded and operates efficiently can be an anchor in these 
uncertain times. The economic situation we face affects all aspects of the 
Judiciary’s work. Courts provide a forum for individuals or companies 
who are forced to file bankruptcy proceedings, for those who have suffered 
losses and are seeking civil monetary remedies, and for those accused of 
crimes. Not surprisingly, we have seen a marked increase in bankruptcy 
filings and we also anticipate an impact on our criminal and civil workload 
as a result of the economic downturn. 
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Another area of continued growth is probation and pretrial services, 
not only in terms of absolute numbers, but also in complexity because of 
the type of person being supervised. Today, over 80% of the offenders 
under supervision have served time in prison as compared to 27%, 20 years 
ago. And now almost two-thirds of the offenders have been convicted of 
narcotics trafficking, violent, sex, or weapons offenses rather than 38%, 20 
years ago. The offenders coming out of prison on supervised release 
generally have even greater financial, employment, and family problems 
than when they committed their crimes, and they often lack adequate life 
skills to transition back into society smoothly. To ensure successful re- 
entry into the community, the Judiciary is developing a results-based 
management and decision-making framework for its community 
supervision program to determine the best methods for reducing recidivism 
and fostering long-term positive changes in individuals supervised. 

The Judiciary’s budget request reflects our continuing efforts to 
contain costs. We are now more than four years into an intensive effort to 
reduce costs throughout the Judiciary, and our cost containment program 
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is producing results. To date, we have achieved the most significant 
savings in our space and facilities program through an ongoing rent 
validation project in which court staff analyze GSA rent billings and 
identify discrepancies for GSA to correct and give us rent credits. GSA has 
been very cooperative in this endeavor. In the information technology area 
we are consolidating the deployment of computer servers throughout the 
country which generates savings from reduced maintenance and equipment 
replacement costs. We are also containing personnel costs. At its 
September 2007 meeting the Judicial Conference approved 
recommendations from a major court compensation study which will slow 
the growth in personnel costs throughout the Judiciary. I want to assure the 
Subcommittee that containing costs is a top priority of the Judiciary. 

While we look to contain costs where feasible, we continue to make 
investments in technologies that improve federal court operations, enhance 
public safety, and increase public access to the courts. One of these 
innovations we are piloting is an Electronic Reporting System where 
defendants and offenders under probation supervision fill out routine 
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reporting information at a kiosk prior to meeting with the probation officer. 
The officer can then spend more quality time meeting with the client and 
focusing on supervision issues rather than on filling out paperwork. The 
eJuror system is another pilot project that gives potential jurors the option 
of filling out their juror qualification questionnaire electronically and also 
provides 24-hours a day, 7-days a week access to obtain updated jury 
service information. This is a time- and cost-saver for both the courts and 
the public. 

I will conclude at this point and ask that my entire statement be placed 
in the record, along with the statements of the Administrative Office, the 
Federal Judicial Center, the Sentencing Commission, the Court of Appeals 
for the Federal Circuit, and the Court of International Trade. 

I would be happy to answer any questions. 
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JULIA SMITH GIBBONS 
United States Circuit Judge 
970 Federal Building 
Memphis, TN 38103 

Judge Julia Smith Gibbons was appointed to the 
United States Court of Appeals for the Sixth Circuit by 
President George W. Bush and took office on August 2, 

2002. Prior to her appointment as circuit judge, she served as 
United States District Judge for the Western District of 
Tennessee, being appointed by President Ronald Reagan and 
taking office on June 24, 1983. She served as Chief Judge of 
the district court from 1994-2000. 

Judge Gibbons was appointed by Chief Justice William H. Rehnquist to chair the Budget 
Committee of the Judicial Conference of the United States in December 2004. From 1994-99 
she was chair of the Judicial Resources Committee of the Judicial Conference. From 2000-03 
she was a member of the Judicial Panel on Multidistrict Litigation. 

Prior to becoming a federal district judge, Judge Gibbons served as judge of the 
Tennessee Circuit Court for the Fifteenth Judicial Circuit from 1981-83. She was appointed to 
that position by Tennessee Governor Lamar Alexander in 1981 and was elected to a full term in 
1982 . 



From 1979 to 1 98 1 Judge Gibbons was Legal Advisor to Governor Alexander. She was 
in the private practice of law from 1976 to 1979 with the Memphis firm of Farris, Hancock, 
Gilman, Branan & Lanier. In 1975-76 she served as law cleric to the late Honorable William E. 
Miller, Circuit Judge, United States Court of Appeals for the Sixth Circuit. She was admitted to 
the Tennessee bar in 1975, 

Judge Gibbons received her J.D. degree from the University of Virginia School of Law. 
At Virginia she was elected to Order of the Coif and was a member of the Editorial Board of the 
Virg inia Law Review. She received her B.A. mama cum iaude from Vanderbilt University in 

1972 and was elected to Phi Beta Kappa. 

Judge Gibbons is an elder at Idlewild Presbyterian Church and a former President of the 
Memphis Rotary Club. 

Judge Gibbons was bom and grew up in Pulaski, Tennessee. She has been married since 

1973 to William L. Gibbons, who is District Attorney General for Shelby County. They have 
two children, Rebecca Carey Gibbons and William L. Gibbons, Jr. 
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Statement of Hon. Barbara J. Rothstein, Director, Federal Judicial Center 
March 19, 2009 

House Committee on Appropriations 
Subcommittee on Financial Services & General Government 
Hon. Jose E. Serrano, Chairman 
Hon. Jo Ann Emerson, Ranking Member 

I am Barbara Rothstein. I have been the Center’s director since 2003, and a district judge since 
1980. 1 am pleased to submit the Center’s 2010 budget request on behalf of the Center’s Board, 
which the Chief Justice chairs, and which approved this request. 

I and the Center are grateful for the efforts of Congress to provide, over the past two fiscal years, 
not only full adjustments to base but also funding for a few of the positions that have been left 
vacant since 2001 due to funding constraints. 

Our 2010 request is for $27,486,000, a $1,889,000 (or 7.4%) increase over 2009. The increase 
includes $1,294,000 for standard adjustments to base, $195,000 for two full-time equivalent po- 
sitions (three positions for approximately six months), and $400,000 for needed education and 
training programs. 

Before providing more detail on this request, let me provide you with a little background on the 
Center and its activities. I hope with this description to convey to you the important contribution 
that the Center makes to the effective and efficient functioning of the federal courts. 


I. The Center’s Contribution to the Courts 

The Center’s mission is to provide objective, well-grounded empirical research and balanced, 
effective educational programs for the courts. 

The courts, and particularly the Judicial Conference of the United States, as well as Congress and 
the public, are regular consumers of the Center’s research projects. They rely on the Center for 
thorough, unbiased, well-documented research. Most of the forty major research projects under 
way in 2008 were requested by the Judicial Conference and its committees. Examples include 
developing new case weights for bankruptcy courts, the amount and type of use of courtrooms, 
and examining cases involving sealed documents, Not only does Center research help judges de- 
cide cases efficiently and fairly, it also helps the judiciary and Congress make better-informed 
decisions about policies and procedures affecting the courts. 

Center education programs are vital to judges and court staff. Orientation programs enable new 
judges to assume their responsibilities quickly. Continuing education programs bring judges up 
to date on topics ranging from case-management techniques to new statutes and case law. For 
example, in 2008 the Center, in collaboration with the Judicial Conference Committee on Infor- 
mation Technology and the Administrative Office, launched a new web page to educate judges 
about ways to use information technology in case management and chambers operations. As part 
of the same effort, we began a multi-year effort to train court personnel to better assist judges in 
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the use of technology in their day-to-day work. We also developed and presented to bankruptcy 
judges a timely seminar on capital markets. It was so highly acclaimed that we repeated it and 
followed that up with a telephone conference “mini-seminar” on the topic. 

Court staff, who play a critical role in supporting judges and ensuring the efficient operation of 
the courts, rely on the Center for educational programs and materials that help them do their jobs 
better (for example, integrating new technologies and executing cost-containment strategies). 
The Center’s Professional Education Institute, which provides basic and advanced programs on 
leadership and management for managers and supervisors at all levels in the courts, is a key 
component of court staff training. The Center works closely with the Administrative Office on 
many of these programs and projects. 

The Center uses a wide range of tools to deliver education, including in-person programs and 
hard-copy publications, along with an array of technologies, such as satellite television broad- 
casting, teleconferencing, the Internet and the courts’ intranet, web-conferencing, and streaming 
video. All these delivery means are needed to meet the diverse needs of a diverse population of 
judges, managers, and staff in a cost-effective way. 

The importance of the Center’s educational programs is reflected in their use by the courts. All 
Center training is voluntary; large numbers of judges and court staff choose to participate in Cen- 
ter programs and use its services because they know the Center’s products will help them do 
their jobs better. In 2008, over 10,500 employees of the courts (including almost 2,300 judges) 
attended Center programs in person — over half did so in their own districts. Over 1,400 court 
staff participated in Center video, audio, and web conferences, and thousands of judges and court 
staff watched Center television programs, accessed resources and downloaded materials from the 
Center’s intranet site, and used Center publications. 


II. The Center Has Managed Its Appropriation Responsibly 

Understanding the need for fiscal responsibility, the Center has made careful use of its appropria- 
tion each year. As I noted earlier, we use a wide variety of cost-effective delivery tools to pro- 
vide education and information to judges and staff efficiently. The various delivery tools we use 
have enabled us to reach a larger and larger audience for less money than we could with only one 
or two of these media. But new technology also requires a highly professional staff with diverse 
skills in order to take full advantage of these tools and to identify and implement newer tech- 
nologies as they emerge. 

In-person programs remain a vital part of our education efforts. Here we economize in several 
ways. Most in-person staff training (and some judge education) is done by bringing faculty to the 
courts for local training. Most programs to which participants must travel are conducted in hotels 
in large cities where we can negotiate reasonable rates and take advantage of competitive air- 
fares. We conduct smaller seminars in collaboration with several outstanding law schools, ena- 
bling us to avoid faculty and overhead costs. 
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We stretch our appropriation by working closely with our sister agencies, the Administrative Of- 
fice of the U.S. Courts and the U,S. Sentencing Commission. We regularly consult with them to 
avoid duplicative efforts, and we often provide them an opportunity to convey their information 
to the courts at Center-sponsored programs. 

III. The Center’s Fiscal Year 2010 Request 

Our request for 2010 is modest — standard adjustments to our 2009 base, $195,000 to enable us 
to fill three new positions and $400,000 for education and training programs that are needed but 
which we cannot currently afford without cutting equally important programs elsewhere. 

New Positions 

The sum of $195,000 will enable us to fill three critically needed positions for which funds were 
requested but not appropriated in 2009. These positions are some of those that have been left va- 
cant since 2001 due to funding constraints and are needed to enable the Center to address critical 
workload needs in education, research, and information technology areas in order to continue to 
provide for the increasing demand for education and training from judges and their staffs. The 
additional positions will also help develop and provide the important additional education and 
training programming for which we are also requesting additional new funding and which I dis- 
cuss below. 

Enhanced Education and Training Programming 

As mentioned above, the Center relies heavily on distance education technologies, but the need 
for training continues to grow faster than the resources to meet it. While educating judges about 
new legal developments, ethical requirements, and effective case management practices is al- 
ways necessary, judges and court managers also seek additional education in effective manage- 
ment practices and uses of technology, and the increased number of court staff attorneys need 
additional specialized continuing legal education. Without the requested additional $400,000 in 
education and training program funds, as well as the three new positions, the Center will not be 
able to keep pace with the demand for its education and training programs from judges and court 
staff trying to deal with rapidly changing technology, new legal developments, demanding 
caseloads and budget shortfalls and staff cutbacks in their courts. 

Thank you for your careful consideration of our request. I would be pleased to respond to any 
questions you may have. 
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STATEMENT OF THE UNITED STATES SENTENCING COMMISSION 
BEFORE THE COMMITTEE ON APPROPRIATIONS 
SUBCOMMITTEE ON 

FINANCIAL SERVICES AND GENERAL GOVERNMENT 
March 19, 2009 

Chairman Serrano, Ranking Member Emerson, and members of the 
Subcommittee, the United States Sentencing Commission thanks you for the opportunity 
to submit this statement in support of its appropriations request for fiscal year 2010. As 
has been the case over the past few years, the Commission's statutory mission as set forth 
in the Sentencing Reform Act of 1984 continues to be both reaffirmed and significantly 
impacted by recent United States Supreme Court decisions regarding federal sentencing 
policy. Full funding of the Commission’s fiscal year 2010 request will ensure that the 
Commission can continue to fulfill its statutory mission. 

RESOURCES REQUESTED 

The Commission is requesting $1 7,056,000 for fiscal year 2010, representing a 
five percent increase over the fiscal year 2009 appropriation [request] of $16,225,000. 

The Commission has consistently recognized over the past several years that it must use 
its allotted resources carefully and that Congress expects the same. The Commission 
accordingly has tailored its fiscal year 2010 request narrowly and is seeking a limited 
increase over its fiscal year 2009 appropriation [request] to account for inflationary 
increases and certain adjustments for personnel costs. 

JUSTIFICATION FOR THE COMMISSION'S APPROPRIATIONS REQUEST 

The statutory duties of the Commission include, but are not limited to: (1) 
developing sentencing guidelines to be determined, calculated, and considered in federal 
criminal cases; (2) collecting, analyzing, and reporting federal sentencing statistics and 
trends; (3) conducting research on sentencing issues in its capacity as the clearinghouse of 
federal sentencing data; and (4) providing training on sentencing issues to federal judges, 
probation officers, law clerks, staff attorneys, defense attorneys, prosecutors, and others. 

As described in previous submissions to Congress, United States Supreme Court 
decisions beginning with United States v. Booker 1 in 2005 have significantly impacted the 
Commission’s work in fulfillment of its statutory duties. Booker, which rendered the 
federal sentencing guidelines advisory, and subsequent Supreme Court caselaw continue 
to reaffirm the importance of the Commission’s role in "writing Guidelines, collecting 
information about actual district court sentencing decisions, undertaking research, and 
revising the Guidelines accordingly.” 

While reaffirming the ongoing nature of the Commission's work, these decisions 
also continue to have a significant impact on that work. The Commission has continued 
its core mission to review and revise the guidelines, taking into account 18 U.S.C. § 

1 543 U.S. 220 ( 2005 ). 
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3553(a) and other congressional statutes and directives and in response to information it 
receives from sentencing courts, Congress, the Executive Branch, federal defenders, and 
others. The Commission also has continued to provide increased training on federal 
sentencing issues, including application of the guidelines, to federal judges, probation 
officers, law clerks, staff attorneys, prosecutors, defense attorneys, and others. 

Furthermore, in response to these Supreme Court cases, the Commission has 
continued to refine its data collection, analysis, and reporting efforts to provide real-time 
data about federal district court sentencing practices and trends. The Commission must 
continue to disseminate sentencing information in real-time and in a thorough manner so 
that Congress and others can be fully informed and advised on federal sentencing policy. 

Despite the impact of these cases, the Commission is not requesting program 
increases for fiscal year 2010. The Commission has worked diligently over the past 
several years to maximize its resources overall and appreciates the support and funding it 
has received from Congress. 

Sentencing Policy Development and Guideline Promulgation 

As part of its statutory duty to develop sentencing guidelines to be determined, 
calculated, and considered in federal criminal cases, the Commission promulgated a 
number of guideline amendments during the amendment cycle ending on May 1, 2008, 
which, absent congressional action to the contrary, became effective on November 1, 
2008. The Commission promulgated guidelines and guideline amendments to implement 
enacted legislation that included the Court Security Improvement Act of 2007, the 
Emergency and Disaster Assistance Fraud Penalty Enhancement Act of 2007, the Honest 
Leadership and Open Government Act of 2007, and the Animal Fighting Prohibition 
Enforcement Act of 2007. The Commission also promulgated guidelines and guideline 
amendments for immigration-related offenses, drug offenses, and consumer product 
offenses. 

In addition, the Commission gave retroactive effect, on March 3, 2008, to the 
amendment for crack cocaine offenses it promulgated in 2007 and worked closely with 
the federal criminal justice community to ensure efficient application of the retroactivity 
amendment. The Commission collaborated with the Criminal Law Committee of the 
United States Judicial Conference to develop a one-page statement of reasons form for 
courts to use in mling on crack cocaine retroactivity motions. It also participated in two 
symposia on crack cocaine retroactivity sponsored by the courts in January and February 
2008 forjudges, probation officers, prosecutors, and defense attorneys. The Commission 
supplemented these symposia with a series of training programs at several of the circuits 
and districts most impacted by the retroactivity of the crack cocaine amendment. The 
Chair of the Commission provided testimony on crack cocaine retroactivity at hearings on 
this issue held by the Judiciary Committees of both the Senate and House of 
Representatives. 

For the amendment cycle ending May 1, 2009, the Commission is considering 
several guideline amendments in response to recent congressional action, such as the 
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Identity Theft Enforcement and Restitution Act of 2008, the Ryan Haight Online 
Pharmacy Consumer Protection Act of 2008, the Drug Trafficking Vessel Interdiction Act 
of 2008, the Let Our Veterans Rest in Peace Act of 2008, and the William Wilberforce 
Trafficking Victims Protection Reauthorization Act of 2008. The Commission also is 
considering amendments in miscellaneous areas of the criminal law, including offenses 
involving counterfeit bearer obligations of the United States and the resolution of several 
circuit conflicts. These proposed amendments respond to input received from the 
criminal justice community and reflect the Commission’s ongoing work to refine the 
guidelines in accordance with its statutory obligations. 

As with all proposed guideline amendments, the Commission is considering 
guideline proposals for the amendment cycle ending May 1, 2009 pursuant to a 
collaborative process for sentencing policy development and guideline promulgation that 
is consistent with the Sentencing Reform Act of 1 984. That process continues to include 
significant outreach to, and input from, representatives of the criminal justice community, 
as well as the review of pertinent literature, data, and case law. For example, in 
November 2008, the Commission held a public briefing session on identity theft, online 
pharmacy offenses, and drug trafficking vessel interdiction. During this briefing session, 
the Commission received testimony from the Federal Defenders Service, the Department 
of Justice, the Drug Enforcement Administration, the Federal Trade Commission, the 
United States Coast Guard, the Business Software Alliance, and the Commission’s 
Victims Advisory Group. 

The Commission also is continuing the review it began during the past year on 
alternatives to incarceration, which included a two-day symposium the Commission held 
in July 2008 that brought together members of all three branches of government, as well 
as federal sentencing practitioners and academics. 

In addition, the Commission is marking the 25 th anniversary of the enactment of 
the Sentencing Reform Act of 1984 by holding regional public hearings on the operation 
of the federal sentencing system, including the impact on the system of Booker and 
subsequent caselaw. The Commission held the first of these regional public hearings in 
Atlanta, Georgia, on February 10-11, 2009, at which it received input from witnesses that 
included federal appellate and district court judges, probation officers, defense attorneys, 
law enforcement officials, academics, and others. Several other regional hearings are 
anticipated. 


Collecting, Analyzing and Reporting Sentencing Data 

In fulfillment of its statutory duties related to collecting, analyzing, and reporting 
federal sentencing statistics and trends, the Commission collects documentation from the 
district courts on over 70,000 federal felony and class A misdemeanor cases annually. 2 
From this documentation, the Commission extracts, analyzes, and reports information on 


2 See 28 U.S.C. § 994(w), which requires the chief judge of each district court, within 30 days of entry of 
judgment, to provide the Commission with: (1) the charging document; (2) the written plea agreement (if 
any); (3) the Presentence Report; (4) the judgment and commitment order; and ( 5 ) the statement of reasons 
form. 
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national sentencing trends and practices. As with other aspects of the Commission’s 
statutory mission, data collection, analyzing, and reporting efforts continue to be 
impacted by the Supreme Court’s recent sentencing-related decisions. Specifically, in 
addition to expediting the reporting of data analyses in its Annual Report and Sourcebook 
of Federal Sentencing Statistics, the Commission has since Booker disseminated key 
aspects of this data on a real-time and quarterly basis and provided trend analyses of the 
changes in federal sentencing practices. 

In fiscal year 2008, the Commission received sentencing documentation on 
76,478 original sentencings. Since March 2008, the Commission has also collected real- 
time data from the courts on over 1 8,000 motions filed for retroactive application of its 
2007 crack cocaine amendment. The Commission continues to collect and regularly 
report real-time data on crack cocaine retroactivity. 

Information Technology Issues Associated with Data Collection, Analysis and Reporting 

Over the past four fiscal years, the Commission has apprised Congress of its 
development of an electronic document submission system that enables courts to 
electronically submit the five statutorily required sentencing documents directly to the 
Commission. The electronic document submission system recently reached a notable 
milestone in that, by the end of fiscal year 2008, all of the 94 judicial districts were using 
the system. The electronic document submission system has greatly alleviated the courts’ 
need to spend judicial resources on copying, bundling, and mailing hard copies to the 
Commission. 

During fiscal years 2009 and 2010, the Commission intends to continue to make 
technological advancements related to data collection, analysis, and reporting. For 
example, working with the courts, the Commission is continuing to advance the evolution 
of its electronic submission system to a web-based system with the ability to accept both 
the statutorily required sentencing documents and data fields from the courts. Specific 
projects include the continued planning, coordination, and implementation of a pilot 
project for the expanded use of this web-based system. 

Increased Requests for Commission Work Product 

In addition to providing quarterly and annual data reports on national sentencing 
practices, the Commission continues to experience increased requests for particularized 
data analysis from Congress. The Commission is statutorily required to assist Congress 
in assessing the impact proposed criminal legislation will have on the federal prison 
population. These assessments are often complex, time-sensitive, and require highly 
specialized Commission resources. The Commission also has experienced an increase in 
requests for information from Congress on issues such as drugs, fraud, immigration, and 
sex offenses. The Commission increasingly is providing data to assist Congress during 
oversight and legislative hearings on proposed changes to substantive areas of the 
criminal law. Informational requests from the Congressional Research Service have also 
increased. The Commission anticipates that congressional requests will continue to 
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increase throughout fiscal year 2010 and looks forward to fulfilling them in a timely and 
thorough manner. 

The Commission also responds to requests for data analyses from federal judges. 
For example, the Commission provides to each chief district judge and chief circuit judge 
a yearly analysis of the cases sentenced in the district or circuit with a comparison of the 
caseload and sentencing practices in that district or circuit to the nation as a whole. The 
Commission's ability to provide these analyses on demand and with real-time data 
provides a unique resource to judges. 

Conducting Research 

The Sentencing Reform Act of 1984 directed the Commission to establish a 
research agenda as part of its role as the clearinghouse on federal sentencing statistics and 
policy and to assist the courts. Congress, and the Executive Branch in the development, 
maintenance, and coordination of sound sentencing policies. The Commission regularly 
analyzes the current and prior fiscal years' data to identify the manner in which the courts 
are sentencing offenders and their use of the guidelines in that work and uses this analysis 
when considering proposed changes to the guidelines. Similarly, some analyses are 
published by the Commission as a resource for the criminal justice community. In fiscal 
year 2008, for example, the Commission published a research report on federal escape 
cases to inform a legal question pending before the Supreme Court regarding whether a 
defendant’s failure to report for confinement involves conduct that presents a serious 
potential risk of physical injury to another such that a conviction for escape based on that 
Failure to report is a “violent felony” within the meaning of the Armed Career Criminal 
Act, 18 U.S.C. § 924(e). 

In fiscal year 2009, the Commission released publications on a variety of topics 
and reports that included the changing composition of the federal criminal caseload, an 
overview of federal sentencing in fiscal year 2007, and the use of alternatives to 
incarceration in the federal system. The Commission anticipates releasing other 
publications throughout fiscal year 2009 and 2010 and also plans to begin a multi-year 
recidivism study of crack cocaine offenders for whom the courts have granted motions for 
retroactive application of the 2007 crack cocaine amendment. 

Training and Outreach 

The Sentencing Reform Act of 1984 also directed the Commission to provide 
specialized sentencing training and guidance to the criminal justice community. In 
fulfillment of this statutory duty, the Commission provides training, technical assistance, 
and other .educational programs to federal judges, probation officers, law clerks, staff 
attorneys, prosecutors, defense attorneys, and others throughout the year. The 
Commission’s training and outreach efforts have expanded in each of the past four years, 
particularly in response to the Supreme Court’s recent sentencing-related decisions and to 
the Commission's annual promulgation of guideline amendments. In fiscal year 2008, for 
example, commissioners and Commission staff conducted training programs in all twelve 
circuits and most of the 94 judicial districts. The Commission has provided training to 
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districts throughout the country on retroactive application of its 2007 crack cocaine 
amendment. Commissioners and Commission staff also participated in numerous other 
academic programs, symposia, and circuit conferences as part of the ongoing discussion 
of federal sentencing issues. 

In addition, during the past year, the Commission instituted an outreach program 
by which Commission staff visit district courts throughout the country to view sentencing 
proceedings conducted in the district. The program gives Commission staff the 
opportunity to view sentencing proceedings with respect to which the Commission 
collects data and to provide district court judges with the opportunity to provide direct 
feedback to the Commission about federal sentencing issues, including application of the 
guidelines. 

In fiscal year 2009, the Commission will provide training to the district and circuit 
courts on a number of federal sentencing issues, including recently promulgated 
guidelines and guideline amendments. In June 2009, the Commission will hold its annual 
national training program in New Orleans, Louisiana that will include hundreds of 
participants. The Commission anticipates that these expanded efforts and increased 
requests for training will continue throughout fiscal year 2010. 

SUMMARY 

The Commission remains uniquely positioned to assist all three branches of 
government in ensuring sound and just federal sentencing policy. Located in the judicial 
branch and composed of federal judges, individuals with varied experience in the federal 
criminal justice community, and ex-officio representatives of the Executive Branch, the 
Commission is an expert, bipartisan body that works collaboratively with Congress. It 
therefore sits at the crossroads where all three branches of government intersect to 
determine federal sentencing policy. 

The Commission appreciates the funding it has received from Congress to meet its 
ever-increasing needs. Full funding of the Commission’s fiscal year 2010 request will 
ensure that the Commission continues to fulfill its statutory mission to develop federal 
sentencing guidelines, collect, analyze and report federal sentencing statistics and trends, 
conduct research on sentencing issues, and provide training to the criminal justice 
community. The Commission respectfully asks that Congress fully support the 
Commission’s fiscal year 2010 appropriation request of $17,056,000 so that it can 
continue its statutory role as a leader in federal sentencing policy. 
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STATEMENT OF PAUL R. MICHEL 
CHIEF JUDGE, UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 
BEFORE THE SUBCOMMITTEE ON TRANSPORTATION, 

TREASURY, HOUSING, URBAN DEVELOPMENT, 

THE JUDICIARY, DISTRICT OF COLUMBIA 
OF THE COMMITTEE ON APPROPRIATIONS 
OF THE UNITED STATES HOUSE OF REPRESENTATIVES 

MARCH 19, 2009 

Mr. Chairman, thank you for allowing me to submit my statement supporting the United 
States Court of Appeals for the Federal Circuit’s fiscal year 2010 budget request. 

OVERVIEW 

Our request totals $36,981,000, an increase of $6,048,000 (19.6%) over the fiscal year 
2009 assumed appropriation of $30,933,000. Seventy-nine percent of this increase ($4,794,000) 
is to pay for four adjustments to base. These include funds for the following: 

1) For building out into chambers the leased space for five senior judges; 

2) To annualize salaries and benefits for staff for new senior judges. 

3) For the Court’s Congressionally- and contractually-mandated adjustments to base; and 

4) To annualize the cost of salaries and benefits for 12 law clerks hired in fiscal year 2009. 

Twenty-one percent ($1,254,000) is to fund four critical program increases as follows: 

1) For a cooling unit for the network server room; 

2) For seven new positions each funded for six months; 

3) For technology in the courtrooms; and 

4) For library renovations. 

PARTI: ADJUSTMENTS TO BASE 

1) Thirty-four percent of the total increase ($2,063,000) is requested to complete the build- 
out of space for senior judges who will help expand our court's judicial output in 2010. 
The build-out will occur within the shell rental already provided for in the court 's budget 
base and assumed in the fiscal year 2009 appropriation. Renting and building out this 
leased space for five senior judges is the Federal Circuit 's highest funding priority. 

Eight of the Court’s 12 judges will be eligible to retire or take senior status by ’2010 - and 
up to six of the eight can be expected to make the move. The judges currently eligible for senior 
status include me, Pauline Newman, Haldane R. Mayer and Alan D. Lourie. Those eligible in 
2009 include Alvin A. Schall and Arthur J. Gajarsa and, in 2010, William C. Bryson and 
Timothy B. Dyk. Judges become eligible for senior status when their combined age and years of 
court service total 80. They are not required to accept senior status, but once they do, it opens a 
vacancy on the Court. 
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One of the judges currently eligible for senior status is already over 80 years old. One 
other judge is in his mid-70s. Two others are in their late 60s. Historically, there is little reliable 
data to predict when a judge will choose to take senior status, and they typically give little 
advance notice of their decision to cut back their activities. 

When an active judge becomes a senior judge, he or she is replaced by a new 
appointment to the court. The newly-appointed judge takes an active judge’s chambers, and new 
chambers must be secured for the displaced senior judge. The Federal Circuit space allocation at 
the National Courts Building complex currently houses all four if its senior judges. One of these 
four senior judges, however, is working temporarily in inadequate space. At present, there is no 
more space available in the existing courthouse complex for even one additional senior judge. 

Although we could, theoretically, wait until a newly-appointed judge is nominated and 
confirmed before we address the impending problem of our lack of space, we must tackle the 
problem proactively because of inherent delays. In consideration of the critically important work 
that senior judges do for the Federal Circuit and in deference to their stature, senior judges 
simply cannot be asked to share chambers here or work in an office shell while we hasten to 
build out suitable chambers for them. 

We have discovered that the lead time to lease property in the Washington, DC Central 
Business District is quite long. GSA has been negotiating on our behalf to lease space for senior 
judges since the middle of 2006. Before GSA would agree to undertake lease negotiations on 
our behalf, we had to attest to them that funds would be available to pay the rent. We anticipate 
finally signing a lease in the next few months, but the search for space has been a long and 
frustrating process. 

We expect to begin leasing a nearby generic office space to accommodate chambers for 
five senior judges in the third quarter of fiscal year 2009. Again, we could have opted to lease 
smaller spaces for chambers for individual judges as they opted to take senior status. But the 
court has required that the five chambers be located at one off-site address to minimize the cost 
of providing security for these judges if they are all located together and to maximize 
administrative efficiency. Five is a mid-range number the court believes to be reasonable in 
providing space for fewer than all prospective senior judges. The U.S. Court of Federal Claims 
and the Office of Special Masters for the Vaccine Injury Compensation Trust Fund have joined 
us in seeking leased space in this nearby building. This will result in a savings for the Judiciary 
in security and in some administrative expenses. 

The leased space will need to be converted to secure chambers suitable for the 
performance of judicial business. This construction work will have to be completed before a 
senior judge could relocate and will likely take many months to complete. The funding 
requested combined with funds we are assuming that we will receive in fiscal year 2009 will 
enable us to complete building out all five of the chambers in time for our new senior judges to 
occupy them. 
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2) Twenty-two percent of the requested increase ($1,311,000) is for the Court's 
Congressionally- and contractually-mandated adjustments to base (such as COLAs and 
escalation in rent and contracts). 

3) Six percent of the requested increase ($371,000) is to annualize salaries and benefits for 
staff for new senior judges. This request assumes that funding to hire these employees for 
six months was appropriated in fiscal year 2009. 

4) Seventeen percent of the requested increase ($1,049,000) is to annualize the cost of 

salaries and benefits for 12 additional law clerks. This request assumes that funding to 
hire these employees for six months was appropriated in fiscal year 2009. 

In our fiscal year 2009 Budget Request, the court requested funds to hire an additional 
law clerk for each of the court’s twelve active judges for six months. Four law clerks are the 
norm at each of the other eleven Federal Appeals Courts; however, Federal Circuit judges have 
been struggling to manage with three. The Federal Circuit’s need for additional law clerks is 
based on an increased caseload in highly technical and complex appeals. 

Patent infringement cases make up one-third or more of the Federal Circuit docket. The 
number of patent infringement cases has grown by more than 25 percent in the 15 years since a 
third law clerk was provided in each chambers. The difficulty and complexity of patent 
infringement and other intellectual property cases have increased exponentially in recent years. 

Most of the patent cases now filed in our court are highly technical and require great 
insight and judgment. The issues presented in these cases often involve arcane breakthroughs on 
the frontiers of science, technology, manufacturing, engineering, mathematics and medicine. In 
such cases legal judgments must be made, not only about the law itself but often on the basic 
underlying technical innovation, with few if any precedents, analogies or objective metrics to 
apply to help determine the outcome. 

In patent infringement cases, timeliness is a critical issue because the speed of 
technological change can render a delayed decision essentially ineffectual in a rapidly-changing 
economic marketplace. In the appeal of such cases to the Federal Circuit, the question often is 
not only whether the law was correctly applied in the lower court decision, but also whether the 
science or technology was understood correctly by the trial judge or jury. 

In patent infringement and other intellectual property cases most judges and their law clerks 
must master a field of science and draw the best conclusions from scarce and limited resources. 
Because judges are assigned to panels randomly and not by specific subject matter expertise, all 
judges and their law clerks on the Federal Circuit are required to engage in extensive and 
fundamental scientific inquiries in deciding legal issues presented in these complex cases. The 
practical effect is that each judge with his or her Chambers staff is engaged in a simultaneous 
series of complicated exercises, as opposed to deciding a series of often less complex single issue 
cases. 
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A fourth law clerk would help ensure that the judges of the United States Court of 
Appeals for the Federal Circuit can give each case that comes before them the utmost in timely 
and thoughtful deliberation. 

PART 2: PROGRAM INCREASES 

1) Six percent of the requested increase ($350,000) will fund a cooling unit and an upgrade 
of the electrical circuitry for the court 's network server room. This request assumes that 
we did not receive funds for the project in fiscal year 2009. 

The court is re-requesting funds to augment the cooling system for the secured room that 
houses the Court’s network servers. The room was converted many years ago from an unused 
small office or closet; it was never engineered or equipped as a proper network server room, with 
adequate cooling, electrical circuitry and other infrastructure. Greater safety will result. 

Because our courthouse building is maintained by GSA, the cooling system for the 
building does not run on a 24-hour, 365 days-a-year basis due to federal guidelines. Therefore it 
is necessary for the court to have the server room cooled by an independent system to assure that 
the room remains cool enough to protect the servers. If a server becomes overheated, it shuts 
down and suspends network service to the judges and court staff. This situation can cause 
expensive damage to expensive equipment, and can create significant hardship for the court. 

2) Nine percent of the requested increase ($516,000) will fund the salaries and benefits for 
seven support staff positions for six months. These include: a chief pre-argument 
attorney/circuit mediator; a court mediator; a mediation assistant/secretary/paralegal; a 
telecommunications specialist; an internal controls analyst; a computer security 
specialist; and an emergency preparedness coordinator. 

Many of the new positions for which we have requested funding are positions that the 
Judicial Conference of the United States has recognized as performing critically important 
functions in court operations. The positions already exist in most regional circuits. The Federal 
Circuit is requesting the funds and FTEs to permit the court to fill these positions that have 
proven to be so important to the Judiciary. 

The Circuit Mediator, Court Mediator, and Mediation Assistant save significant amounts of 
time and money for the court. The Telecommunications Specialist will greatly increase the 
responsiveness to telecommunications problems and it is estimated will also realize cost savings 
over outside contractors. The Internal Controls Analyst will help ensure that the court improves 
its operational efficiency and will help prevent fraud, waste, abuse and mismanagement of 
resources. The Computer Security Specialist will help maintain security of the court’s 
information technology network and prevent our systems from becoming vulnerable. Finally, an 
Emergency Preparedness Coordinator will focus on the court’s emergency response posture. 
Given the proximity of the Federal Circuit to the White House, it is very important to coordinate 
with White House security in preparing for threats and emergencies. 
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3) Three percent of the requested increase ($188,000) is to update the technology in our 
third courtroom. 

We are re-requesting $188,000 to implement badly needed technological enhancements in 
our third courtroom, consistent with long-standing policy of the Judicial Conference. Such 
enhancements include video-conferencing infrastructure for remotely conducting and recording 
oral arguments; under-floor cabling for safety, security and easy access; and additional 
equipment and training to bring the courtroom into the 21 st century. The technological 
enhancements would allow judges and their law clerks and counsel to use personal computers 
during arguments. 

4) Three percent of the requested increase ($200,000) is for library renovations. 

We are re-requesting $200,000 to design and construct renovations to the Circuit Library, 
which has not been renovated since it opened in 1967. The requested funds are required to 
reorganize the library physically in order to allocate space more efficiently and provide 
appropriate room for patrons to access electronic resources. 

CONCLUSION 

In conclusion, when the Court of Appeals for the Federal Circuit initially submitted the 
fiscal year 2010 Budget Request, the request was conceived to meet the court’s critical needs, 
and the additional funds were carefully measured against the benefits they would provide in 
achieving the court’s mission. In light of the economic problems that our country now faces, 78 
percent of the additional funding requested - that is, all of the adjustments and program increases 
except the general inflation funding - will have a stimulating effect on the economy. We will be 
using our increase to provide an additional six months of employment to 12 law clerks, to hire 
secretaries and law clerks for three senior judges, and to fill seven entirely new court positions 
that are judiciary standards. We will also be contracting out hammer-ready construction projects 
to build out off-site chambers for senior judges and to renovate our library. Finally, we will 
stimulate industrial production when we purchase and install a cooling unit in our server room 
and technological equipment in our third courtroom. 

As we are finalizing the draft of this statement, the fiscal year 2009 omnibus spending bill is 
making its way through Congress. When this bill is signed into law, it will necessitate a revision 
of our Budget Request because the amount we assumed as our fiscal year 2009 appropriation 
when we formulated our fiscal year 2010 budget request is higher than the actual figure in the 
House-passed omnibus spending bill. 

Mr. Chairman, I would be pleased to answer any questions the Committee may have or to 
meet with the Committee members or staff about our budget request. Thank you. 
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STATEMENT OF JANE A. RESTANI 
Chief Judge 

UNITED STATES COURT OF INTERNATIONAL TRADE 
before 

The Subcommittee of 

Financial Services and General Government 
United States House of Representatives 


March 19, 2009 


Mr. Chairman, Members of the Committee: 

I would like to again thank you for providing me the opportunity to submit this statement 
on behalf of the United States Court of International Trade, which is established under Article IH 
of the Constitution with exclusive nationwide jurisdiction over civil actions pertaining to matters 
arising out of the administration and enforcement of the customs and international trade laws of 
the United States. 

The Court’s budget request for Fiscal Year 2010 is $21,517,000. This represents an 
overall increase of $1,912,000, or 9.8 percent, over the Court’s Fiscal Year 2009 enacted 
appropriation of $19,605,000. As was the case with the Court’s Fiscal Year 2009 request, the 
primary reason for the increase in the Fiscal Year 2010 budget request is a substantial increase in 
GSA rent charges, specifically in the shell rate that took effect in April 2009. Although the rent 
increase came into effect mid-way through Fiscal Year 2009, only in Fiscal Year 2010 will the 
Court feel its effects over the entire year. Hence, the Court is again asking for a rent driven 
increase in 2010. It is important to note that, as I stated in my Fiscal Year 2009 Budget request 
statement, the Court believes that GSA’s appraisal, the basis for its shell rate, is overstated. As a 
result, the Court arranged for an independent appraisal analysis in Fiscal Year 2008. Based on 
that analysis, the Court appealed its shell rate rent, which was denied by GSA. Thus, the Fiscal 
Year 2010 rent increase includes this shell rate increase for the entire fiscal year of 2010. The 
rent increase also includes a continuation of the amortized costs of the Court’s congressionally- 
approved security pavilion, which I discussed in my Fiscal Years 2008 and 2009 statements. The 
total GSA rent estimate for Fiscal Year 2010 is $9,100,000, which is an increase of $1,314,000 
or 16.9 percent over the Fiscal Year 2009 rent estimate. To put these charges in perspective, 
these Fiscal Year 2010 rent charges represent 68 percent of the Court’s total requested increase 
and 42 percent of the Court’s total requested budget. 

Despite the substantial increase in rent charges, which is outside of the Court’s control, 
the Court continues to budget conservatively and only request funds that will provide for 
mandatory increases in pay, benefits and other inflationary factors, as well as funds for the 
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essential on-going operations of the Court. Subtracting the rent, the Court’s request represents 
only a 4.8 percent increase over the Fiscal Year 2009 enacted appropriation. This modest 
increase includes increases in costs paid to the Federal Protective Service for basic and building- 
specific security surcharges. The security surcharges provide for the Court’s pro-rata share of 
installing, operating, and maintaining systems for the critical and necessary security of the 
Federal Complex in lower Manhattan. 

Also, through the use of its annual appropriation and the Judiciary Information 
Technology Fund, the Court continues to promote and implement the objectives set forth in its 
Long Range Plan. Implementation of these objectives provide access to the Court through the 
effective and efficient delivery of services and information to litigants, the bar, public, judges, 
and staff. As a national court, this access is critical in realizing the Court’s mission to resolve 
disputes by (1) providing cost effective, courteous, and timely service, (2) providing independent, 
consistent, fair, and impartial interpretation and application of the customs and international trade 
laws and (3) fostering improvements in customs and international trade law and practice and 
improvement in the administration of justice. 

To this end, the Court continues to aggressively implement its information technology 
and cyclical maintenance/replacement programs. In Fiscal Year 2008, the Court: (1) cyclically 
replaced two key servers: the Court’s Database and Domain Name servers; (2) upgraded, 
replaced and supported desktop computers and monitors throughout the Court;(3) cyclically 
upgraded laptops with models that provide broadband capabilities; (4) in concert with the other 
Courts throughout the Judiciary, converted the Court’s hosted on line server based library 
cataloging system known as Sirsi to a vendor hosted/managed system; (5) continued to support 
and maintain all technical equipment and software applications; and (6) evaluated the 
recommendations submitted by the consulting contractor for the design and implementation of a 
new video conferencing system and developed a course of action for proceeding with the Fiscal 
Year 2009 implementation phases. Additionally, in Fiscal Year 2008, the Court continued its 
cyclical maintenance program by: (1) refurbishing the case management section and the 
technical development support sections of the Clerk’s Office; and (2) refurbishing two case file 
rooms and the confidential storage room for better space utilization. 


In Fiscal Year 2009, the Court plans to expend funds to: (1) complete the design, purchase, 
and installation phases for the Court’s upgraded video conferencing system, which is particularly 
relevant in light of the Court’s nationwide jurisdiction; (2) replace the Court’s digital recording 
system in all courtrooms; (3) continue its support of its upgraded data network and voice 
connections and Virtual Private Network System; (4) upgrade and support existing software 
applications; (5) purchase new software applications to ensure the continued operational 
efficiency of the Court; (6) replace computer desktop systems, including monitors, voice mail, 
fax, and file servers in accordance with the judiciary’s cyclical replacement program; (7) 
purchase a replication server for the Court’s COOP site; and (8) support Court equipment by 
continuing to purchase yearly maintenance agreements. Once again, the Court will continue to 
expand its developmental and educational programs for staff in the areas of job-related skills and 
technology. 
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In Fiscal Year 2010, the Court will not only remain committed to using its carryforward 
balances in the Judiciary Information Technology Fund to continue its information technology 
initiatives and to support the Court’s short-term and long-term information technology needs, but 
it will also continue its commitment to its cyclical replacement program for equipment and 
ergonomic furniture for the Courthouse. This latter program not only ensures the integrity of 
equipment and furnishings, but also maximizes the use and functionality of the internal space of 
the courthouse. Additionally, as in the past, the Fiscal Year 2010 request includes funds for the 
support and maintenance of the Court’s upgraded security systems. Lastly, the Court will 
continue its efforts to address the educational needs of the bar and Court staff. 

I would like to again emphasize that the Court will continue to conservatively manage its 
financial resources through sound fiscal, procurement and personnel practices. As a matter of 
internal operating principles, the Court routinely has engaged in cost effective budgetary and 
procurement procedures in keeping with the overall administrative policies and practices of the 
Judicial Conference. To this end, in Fiscal Year 2008, the Court utilized the new procurement 
and contracting authorities granted by Congress to the Judiciary. Also, please recognize that, for 
over five years the Court has only requested funds to maintain current services. The continued 
increase in the projected rent charges has caused concerns regarding the Court’s continued ability 
to maintain current services without additional funds to support the rent increase. In an effort to 
lessen the projected impact of this rent increase, the Court has continued to meet with GSA’s 
high level regional office personnel to discuss possible options that will help alleviate the high 
rent increase in case funding is not made available to the Court. 

Once again, I would like to personally extend my deepest thanks and appreciation to 
Congress for recognizing the needs of the Court by providing, in Fiscal Years 2008 and 2009, 
adequate funding to maintain current services. I am confident that Congress, in Fiscal Year 2010, 
will provide the needed funds for the increase in rent costs, thereby enabling the Court to 
continue to operate in a cost effective and efficient manner. 

The Court’s “General Statement and Information” and “Justification of Changes,” which 
provide more detailed descriptions of each line item adjustment, were submitted previously. If 
the Committee requires any additional information, we will be pleased to submit it. 
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Mr. Serrano. Thank you. 

Mr. Duff. 

Director Duff’s Opening Statement 

Mr. Duff. Good morning, Chairman Serrano, Representative 
Wasserman Schultz, Representative Emerson. I am pleased to be 
here this morning to present the budget request for the Adminis- 
trative Office of the U.S. Courts (AO) and to support the overall 
budget request for the entire judicial branch. 

I will also make some brief remarks and ask that my written tes- 
timony be included in the hearing record. 

I join Judge Gibbons in thanking you and the committee for the 
support that you provided the Judiciary in the fiscal year 2009 ap- 
propriations bill. It was very much appreciated. 

The AO was created by Congress in 1939 to assist the federal 
courts in fulfilling the mission to provide equal justice under the 
law. It is a unique entity in government. It doesn’t operate as a 
headquarters for the courts, but rather, court operations are decen- 
tralized. The AO does, however, provide administrative, legal, fi- 
nancial, management, program, security, information technology, 
and other support services to all federal courts. We also support 
the Judicial Conference of the United States and its 25 committees. 
The AO has evolved over the years and matured to meet the needs 
of the judicial branch. Service to the courts, however, remains our 
basic mission. 

We collaborate with the courts in many ways to improve the op- 
eration of the Federal Judiciary. A central focus of the AO con- 
tinues to be the successful day-to-day management, particularly fi- 
nancial management and stewardship, of court resources that you 
supply us with. In that regard, during the past year, we had 20 
court unit executives and budget managers who worked with AO 
staff to complete a major undertaking, and that was the delivery 
of a National Court Budget Management Training Program to 
court units across the country. Over a 3-year period, more than 
1,000 court employees completed this mission-critical training. It is 
training to manage the local court budgets and to ensure that they 
keep pace with increased authorities that have been delegated to 
the courts. 

The program emphasized practical, hands-on budget manage- 
ment business processes as well as legal authorities, procurement 
regulations, and maximizing available resources. 

I want to also mention briefly our oversight and audit function. 
The AO plays a vital role in the oversight of the Judiciary’s use of 
funds and conducts financial audits, program audits, reviews, as- 
sessments, and evaluations to promote effective and economical 
practices in the Administrative Office and in court operations. 

In fiscal year 2008, the AO conducted 540 onsite court reviews; 
151 court and other financial audits; and 232 debtor audits, as re- 
quired by the BAPCPA, the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005. 

The AO recently began implementing an automated internal con- 
trol program to enhance courts’ accountability, and this program 
will enhance the internal control capabilities of court unit execu- 
tives by identifying potential issues before they become a problem. 
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The program will also assist court unit executives in protecting 
court funds and precluding improper disbursements by monitoring 
the separation of duties and reporting violations so corrective ac- 
tions can be taken immediately. 

COURTHOUSE CONSTRUCTION 

I next want to address the status of our courthouse construction 
program. We very much appreciate the funding you made available 
to replace the Cedar Rapids Courthouse, which was destroyed this 
past year in the flooding in the Midwest, as well as the additional 
funding we received to complete the San Diego Courthouse Project, 
which, as you know, has been very much needed. 

We also appreciate your efforts on our behalf during consider- 
ation of the stimulus bill which provides no less than $300 million 
that could be used to construct U.S. courthouses and Federal build- 
ings. In December, the Judiciary and GSA developed a list of shov- 
el-ready courthouse projects and provided it to the Congress. We 
are eager to see the final project list that GSA sends to you for 
your approval. 

With five courthouse projects that are ready to begin the con- 
struction phase — they have already completed the site and design 
work — I am hopeful that the full $300 million will be allocated for 
the construction of courthouse projects on our 5-year plan. 

The cost of the shovel-ready courthouse projects total $1,239 bil- 
lion. Unfortunately, the $300 million in the stimulus bill will not 
fund all of these projects. We have, therefore, asked the Adminis- 
tration to include funding for the GSA in its revised 2010 budget 
request to support the construction of the shovel-ready projects 
that remain. 

In testimony before the House Transportation and Infrastructure 
Committee, the GSA stated that more than one-half of the total ex- 
penditures for construction of a courthouse would benefit a local 
economy in the form of salaries for construction workers. In other 
words, if the full $1.2 billion for the construction of these five court- 
house projects were funded, there would be an infusion of more 
than $600 million in construction-related salaries, providing an es- 
timated 5,397 jobs in these five local communities over the next 3 
years. 

While providing an economic boost to the States in which they 
are located, these courthouse projects were requested in these local- 
ities to address serious security, public health and safety defi- 
ciencies as well as critical space shortages. 

So I hope you will consider funding the new courthouse construc- 
tion projects in your fiscal year 2010 appropriations bill. It will be 
a real boost to local economies. 

Earlier this week, the Judicial Conference approved the Judi- 
ciary’s 5-year Courthouse Construction Plan for Fiscal Years 2010 
Through 2014, which I ask to be included in the record. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 
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Five-Year Courthouse Project Plan for FYs 2010-2014 
Approved by the Judicial Conference of the United States 
March 17,2009 

(estimated dollars in millions) 



S = Site; D = Design; C = Construction; Addl. = Additional 
All cost estimates subject to final verification with GSA. 
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ADMINISTRATIVE OFFICE’S FY 2010 BUDGET REQUEST 

Last, I want to talk about, very briefly, the AO’s budget request. 

The fiscal year 2010 appropriations request for the Administra- 
tive Office of the U.S. Courts is $84 million. That is an increase 
of $5 million over the last year. For the third year in a row, the 
AO continues to operate under a no-growth current services budg- 
et. 

And Representative Emerson, you mentioned this morning the 
difficult tasks you all will have this year. I wanted to mention to 
the committee that when I became Director of the AO, one of the 
first things I did was impose a hiring freeze to assess our services. 
And the only new hires I have approved since being there and lift- 
ing the initial hiring freeze have been to backfill vacancies that are 
most critical to our mission. 

But I am pleased to report to the committee this morning that, 
since becoming Director, our staffing levels at the AO have been re- 
duced below what they were 15 years ago. So we have tried to be 
good stewards of the funds you have provided to us. 

The requested increase for the AO this year is exclusively to 
cover base adjustments and maintain current services. And more 
than half of the increase is to annualize the fiscal year 2009 pay 
adjustment and fund the proposed 2010 COLA for our employees. 
The balance is for inflationary adjustments. 

Chairman Serrano and members of the subcommittee, I recognize 
that fiscal year 2010 is going to be a very difficult year for you and 
your colleagues, and we will continue to work with you to meet rea- 
sonable budget needs. And I appreciate your past support of the 
Administrative Office and hope you will continue to keep in mind 
the role the AO plays in supporting our courts. 

I thank you again for the opportunity to be with you this morn- 
ing. 

[The information follows:] 
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STATEMENT OF JAMES C. DUFF, DIRECTOR 
ADMINISTRATIVE OFFICE OF THE U.S, COURTS 
BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
UNITED STATES HOUSE OF REPRESENTATIVES 
March 19, 2009 

Introduction 


Chairman Serrano, Representative Emerson, and members of the Subcommittee, I am 
pleased to appear before you this morning to present the fiscal year 2010 budget request for the 
Administrative Office of the United States Courts (AO) and to support the overall request for the 
entire Judicial Branch. 

First, I would like to join Judge Gibbons in thanking you and your Committee for the 
support you provided the Judiciary in the fiscal year 2009 appropriations bill. In addition to our 
funding, we deeply appreciate your willingness to include several statutory provisions that are 
critical to the operation of the courts. 

The 111" 1 Congress brings with it many new faces to the Subcommittee, and I look 
forward to working with you and your staff to meet the needs of the federal Judiciary. We 
recognize the very tight fiscal constraints in which you will continue to operate and appreciate 
being able to work closely with the Subcommittee throughout the process as our requirements 
change. I am available to answer any questions you might have about the needs of the federal 
Judiciary and the budget request we have put forward to meet those critical needs. 

Role of the Administrative Office 


In July 2006, 1 was appointed by Chief Justice Roberts to become the 7 ,h Director of the 
Administrative Office of the U.S. Courts in its 70-year history. Created by Congress in 1939 to 
assist the federal courts in fulfilling their mission to provide equal justice under law, the AO is a 
unique entity in government. Neither the Executive Branch nor the Legislative Branch has any 
one comparable organization that provides the broad range of services and functions that the AO 
does for the Judicial Branch. 

Unlike most Executive Branch agencies in Washington, the AO does not operate as a 
headquarters for the courts. The federal court system is decentralized, although the AO provides 
administrative, legal, financial, management, program, security, information technology and 
other support services to all federal courts. It also provides support and staff counsel to the 
policy-making body of the Judiciary, the Judicial Conference of the United States, and its 25 
committees, and it helps implement Judicial Conference policies, as well as applicable federal 
statutes and regulations. The AO carries out a comprehensive financial audit program to ensure 
the Judiciary expends its resources properly. It also coordinates Judiciary-wide efforts to 
improve communications, information technology, program leadership, and administration of the 
courts, and is leading the effort to contain costs throughout the Judiciary. Our administrators. 
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auditors, accountants, systems engineers, personnel specialists, analysts, architects, lawyers, 
statisticians, and other staff provide professional services to meet the needs of judges and staff 
working in the federal courts nationwide. The AO staff also respond to Congressional inquiries, 
provide information on pending legislation, prepare Congressionally mandated reports, and 
respond to Government Accountability Office (GAO) requests for information on behalf of 
Congress, and review and comment on GAO draft reports. 

Focus on Improved Support and Service to the Courts 

When I first became Director of the Administrative Office, I launched a review of the 
organization and its mission to ensure that the structure and services provided by the AO were 
appropriate and cost-effective, and that they addressed the changing needs of the courts. An ad 
hoc advisory committee of judges, court executives, and AO senior staff examined our core 
mission of service to the courts as defined by statute and directives from the Judicial Conference 
to determine if internal adjustments could be made to improve efficiency and responsiveness. 

Strateeic Direction 

That review resulted in an October 2007 report that provided recommendations for 
enhanced Administrative Office services to the courts. In addition to measures aimed at 
improving service delivery and the AO’s working relationship with the courts, the Advisory 
Committee recommended a series of initiatives to increase efficiencies in AO operations. These 
included a closer alignment of AO functions and resources with the Judiciary’s interests and 
priorities. During fiscal year 2008, improvement initiatives were pursued through the 
development of an AO strategic plan, coupled with efforts to streamline internal decision 
making, improve communications within the organization, and enhance inter-office 
coordination. 

In November 2008, 1 approved the “Strategic Direction for the Administrative Office of 
the United States Courts: Fiscal Years 2009-2013." It is an agency-wide, multi-year plan that 
will guide the AO’s activities. It embodies my vision of the AO as an organization that 
(1) aspires to provide the best possible service to the Judiciary and the public, (2) operates with 
teamwork, integrity, and transparency, and (3) continually seeks to improve its performance and 
enhance its partnership with the courts. 

The AO has already begun to integrate the Strategic Direction into our major initiatives 
process - aligning each of the current fiscal year’s major initiatives with our strategic goals. As 
we continue to use this kind of framework for making business decisions, the planning process 
will become even more forward-looking so that the plan becomes a roadmap to the future. 
Undoubtedly, it will be a key tool in helping the AO to support the Judiciary through the 
economic downturn and constrained budgets we could face over the next few years. 
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Revised Advisory Structure 

Another outcome of my initial review was a restructuring of the way in which the AO 
receives input from the courts in the development of Judiciary policies and procedures. The AO 
relies upon advice and recommendations on court matters from a formal advisory process 
consisting of court representatives. A focus group of court and AO personnel was created to 
review how the AO receives input from the courts. Based on the group’s recommendations, I 
made modifications to the advisory structure, designed to promote a greater AO and court 
partnership. The revised advisory structure will also facilitate seeking advice from the courts at 
early and significant stages of policy development, which should result in the development of 
policies and procedures more responsive to court needs. 

Leadership Exchange Program 

In January, we announced the implementation of a court/AO exchange program to 
promote mutual understanding of the operations of the Administrative Office and the courts 
through the temporary exchange of staff. The Leadership Program will bring senior and mid- 
level court staff, including federal defender organization staff, to the AO for assignments to do 
substantive work on national initiatives and high-priority projects. An Information Technology 
(IT) exchange already has been initiated with the selection of three individuals from the courts 
who are working on a replacement for the current web site that enables court managers and IT 
professionals to post and download locally-developed applications, an information systems 
architecture documentation project for the Judiciary, and an assessment of IT staff skills. 


AO Collaboration with the Courts 

The AO collaborates with the courts in many different ways to improve the operation of 
the federal Judiciary. A central focus of the AO continues to be the successful day-to-day 
financial management and stewardship of court resources. 

Financial Training 

During the past year, twenty court unit executives and budget managers worked with AO 
staff to complete a major milestone: the deliveiy of the National Court Budget Management 
Training Program to court units across the country. Over a three-year period, more than 1,000 
court employees completed this mission-critical training, developed to ensure that training to 
manage local court budgets kept pace with increased authorities delegated to the court. The 
program emphasized practical, hands-on budget management business processes, as well as legal 
authorities, procurement regulations, and maximizing available resources. 
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Internal Oversight. Audit, and Review 

The Administrative Office also plays a vital role in the Judiciary ’s system of oversight 
and conducts financial audits, program audits, reviews, assessments, and evaluations to promote 
effective and economical practices in AO and court operations. 

Financial audits cover all court units, Judiciary funds, and financial systems. Regular 
cyclical court audits are conducted on a four-year cycle for most courts, and on a 30-month cycle 
for larger courts. Courts are also audited after a change in clerk. Other audits cover the 
Judiciary’s appropriations, major financial systems, retirement programs, registry funds, 
bankruptcy trustees and debtors, defender grants, and various court and Judiciary operations. 

Management reviews are a cooperative effort between the AO and the courts to provide 
an objective evaluation of court operations. The AO coordinates on-site court management 
assistance and program reviews at the request of chief judges and court managers. In FY 2008, 
AO staff conducted 54 on-site court reviews, 1 5 1 court and other financial audits, and 232 debtor 
audits as required by the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. 

I am pleased to report that the AO has recently begun implementing an automated 
internal control program to enhance courts accountability. The program provides custom 
developed financial data mining reports that will enhance the internal control capabilities of 
court unit executives, assisting them in identifying potential issues before they become a 
problem, such as meeting existing procurement regulations, financial management requirements, 
or travel regulations. The program will also assist court unit executives in protecting court funds 
and precluding improper disbursements by monitoring separation of duties and reporting 
violations so corrective action can be taken immediately. Once fully implemented, which we 
expect to occur over the next two years, the program will become an essential management tool 
for each individual court unit, enabling them to identify potential problem areas easily and make 
corrections in a timely manner. 

Reducing Rent Costs and Improving Planning 

The Judiciary’s Circuit-Level Rent Budget (CRB) program is another example of a 
successful collaboration between court staff, AO staff, and judges. The program implements 
change in practice that combines fiscal discipline in the management of rent with decentralized 
decision making. 

The CRB program is an important cost-containment initiative, approved by the Judicial 
Conference in September 2007, that established rent budget caps for individual circuit Judicial 
councils. The program has already helped the Judiciary contain rent growth in fiscal year 2008 
to 1,6 percent above fiscal year 2007 expenditures, comfortably within the annual 4.9 percent 
cap established by the Judicial Conference in 2006. With all circuit judicial councils now 
working within the CRB framework, the effort has clearly increased awareness in the circuits 
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and the courts of the relationship between space needs and rent costs, and the large impact rent 
payments to the General Services Administration have on the Judiciary’s overall budget. 

J-Rent - Monitorine Space Costs 

During the past year, we continued to work closely with the Northern District of New 
York on a national approach to improve the reliability of courthouse rent calculations from the 
General Services Administration. J-Rent, a software module developed by the AO’s Office of 
Facilities and Security, in collaboration with the U.S. District Court for the Northern District of 
New York, provides court unit executives with a simple, searchable database of past and current 
rent-bill information. As rent cost-containment efforts have progressed over the past several 
years, it became apparent that the courts needed to have a way to verify and track their rent 
expenditures. J-Rent is an invaluable tool for rent verification and will greatly assist court 
executives as they make decisions regarding their space utilization. 

Emergency Response 

The Administrative Office and the courts also have developed an outstanding record of 
coordinated responses to emergency events. Lessons learned in recent years better prepared the 
AO to help courts plan for and cope with the impact of the 2008 hurricanes and Midwest 
flooding. For instance, because of remarkable efforts in the Northern District of Iowa, Cedar 
Rapids Division, after the most devastating flood in 500 years, the federal court relocated and 
reopened for business in only eight working days. 

With continued heavy rain in the forecast and the National Weather Service predicting a 
record-setting crest of the Cedar River, on Wednesday, June 1 1 , 2008, the Clerk of Court 
implemented their Continuity of Operations Plan (COOP) and instructed court staff to stay 
home. The U.S. Bankruptcy Court located just a few blocks away, also implemented its COOP. 
The district court’s website and its Case Management/Electronic Case Filing System (CM/ECF) 
were transferred to a national server, and the court’s own CM/ECF server was sent to the Sioux 
City courthouse (350 miles northwest) for safety. Websites for both the district and the 
bankruptcy courts announced the temporary closure of their respective courts while reassuring 
attorneys that throughout the COOP period of closure, the court’s electronic CM/ECF would 
remain available for electronic filing and research. 

All court facilities in Cedar Rapids suffered significant water damage. Yet, several days 
after the river had receded, court staff entered the courthouse and were able to remove usable 
equipment from the second and third floors. The General Services Administration (GSA) 
initially estimated the courthouse might be closed for at least six months. But by June 16, 2008, 
just two working days after implementing their COOP, the district court announced that they 
were back in business at a new location. Temporary space was located for the district and 
bankruptcy courts about five miles away. Folding tables and chairs were set up until leased 
furniture could be delivered. Temporary courtrooms were outfitted in conference space. Staff 
from the AO were on-site to assist with relocation arrangements. The Judiciary Emergency 
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Response Team, comprised of 22 program offices at the AO, assisted the court with emergency 
procurement authority, took the first steps to supply secure Data Communication Network lines 
to the new location, and worked with the U.S. Marshals Service to provide security to the new 
facilities. On June 17, 2008, Cedar Rapids court employees were asked to report for work at the 
new facility. 

The Probation and Pretrial Services Office also took emergency steps to ensure the 
continuity of operations and the community’s safety. Before evacuating the downtown 
courthouse, probation and pretrial officers were asked to review which residences for released 
offenders would be affected by the flooding. Officers had access to the Probation/Pretrial 
Services Automated Case Tracking System and phone contact was made with every offender. 

Courts from around the country also pitched in. The district court in New Orleans sent 
an email with 20 administrative orders developed after Katrina to deal with things like the 
Speedy Trials and motions for continuance. Sample orders are also located on the Judiciary’s 
Emergency Preparedness intranet website. The court had offers from volunteers around the 
country to help remotely with electronic docketing. The Southern District of Iowa sent IT staff 
to assist, and an architect who is assisting the District of Minnesota with their renovation project 
came to help plan renovations to the temporary facilities. 

The Cedar Rapids courthouse itself remains closed. The court will continue to function 
in its temporary location until the new Cedar Rapids Courthouse construction project is 
completed. The Judiciary, and the district court, sincerely appreciates your funding this Judicial 
space emergency in the 2008 Disaster Supplemental. 

Mr. Chairman, in spite of this emergency situation in June 2008, the Northern District of 
Iowa - with half of the district working over three months of the 2008 statistical year in its 
current warehouse situation - was number one in the nation in trials completed, number one in 
median times from filing to disposition in criminal cases, and fifth in civil cases. The district is 
also assisting the AO with national COOP training and resource development. I think this 
speaks to the dedication and commitment of court staff - that even courts that have been 
negatively impacted do what it takes to perform at the highest level. 


AO Collaboration with the Executive Branch 

Not only does the AO work in close collaboration with court staff throughout the 
country, but this partnership often includes Executive Branch agencies. Earlier, Judge Gibbons 
highlighted our efforts to ensure that the federal government had a coordinated response to the 
changes in crack cocaine sentencing policy. The AO and the courts also work closely with 
Executive Branch agencies to address resource issues of mutual concern. 
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Pre-Trial Remote Detention 

The high volume of federal prosecutions has placed an increasing strain on the 
infrastructure of the criminal justice system. In some Judicial districts, its impact is evident in 
the housing and transportation of pretrial detainees where lack of bed space requires detainees to 
be housed at great distances from where they were arrested. Many districts have expressed 
concern that lawyers, probation officers, and family members are required to travel excessive 
distances to meet with or visit with detainees. Not only does this strain agency budgets, but it 
could disrupt the integrity of the Judicial process. 

In an effort to address these issues, a group of judges from multiple Judicial Conference 
Committees, and representatives from the AO, the Office of the Federal Detention Trustee, 
Federal Public Defenders, U.S. Marshals Service, Pretrial and Probation Services, Federal 
Bureau of Prisons, and the Executive Office of U.S. Attorneys have formed an ad hoc study 
group on detention and have been meeting since July. 

The group has surveyed all Judicial districts, analyzed and ranked each Judicial division 
(as opposed to overall district) based on a set of factors identified by the group to determine the 
severity of the pre-trial detention problem in that location. A website is now under development 
to allow districts to see the results of the survey. The website also will include suggested long 
and short-term remedies for jurisdictions that have been developed by this group of Executive 
and Judicial Branch representatives. This is an example of the impact of iriter-branch 
coordination and the significant progress that can be made in addressing issues of mutual 
concern. I am hopeful the recommendations of the group will provide relief to districts that are 
struggling with the problem of pre-trial remote detention, as well as set the stage for additional 
collaboration in the future. 

The AO and individual courts have also been working closely with Executive Branch 
agencies to develop better business practices. Let me highlight a few. 

Department of Justice’s Victim Notification System (VNS) 

In September 2008, the Judicial Conference approved a Memorandum of Understanding 
with the Department of Justice (DOJ) to develop an interface between the federal Judiciary’s 
Case Management/Electronic Case Files (CM/ECF) system and DOJ’s Victim Notification 
System. Each night, court event information - notices of hearings, sentences, etc. - can be 
extracted from the CM/ECF system and electronically passed to the VNS. More than thirty 
district courts are transmitting data to the VNS. That number is expected to double by the end of 
April 2009. 

As you know, over the past decade. Congress has enacted several pieces of legislation 
addressing the needs of crime victims, including most recently the Crime Victims’ Rights Act of 
2004. The Department of Justice must notify victims of significant stages and procedural 
developments in the criminal justice process. DOJ must also keep victims aware of the status of 
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an investigation of a crime, including subsequent prosecution, trial, incarceration, and location 
and custody status of the offender. The VNS was designed to do that by automated Setter, email, 
or a toll-free telephone call center. 

Prior to this initiative, data on court events was maintained by the Judiciary and had to be 
sent to the DOJ, where it was manually entered into a database at individual U.S. attorney offices 
and then transferred to the VNS. The interface with CM/ECF will allow the data to be converted 
without re-entering thereby helping to eliminate data entry errors. In addition, federal probation 
officers will have access to the database and the notification capabilities of the VNS, which will 
save considerable time when they are looking for victim information to prepare victim-impact 
statements for pre-sentence reports. 

These examples of public servants working together to share information and to refine 
and enhance an operation that can serve multiple purposes is heartening. This is exactly the type 
of inter-branch collaboration we need to see more often, particularly during times of limited 
resources. 

CVB and the U.S. Forest Service 


In FY 2006, language was included in the Judiciary’s Appropriations Bill authorizing the 
collection of a $25 processing fee for all fines assessed on federal property. The processing fee 
offsets the operating costs of the Judiciary’s Central Violations Bureau (CVB) which is 
mandated to collect and process these fines. Since implementation of the processing fee, the 
CVB has teamed with the U.S. Forest Service for a pilot project that has equipped a small group 
of officers with laptops and printers for use in their vehicles. 

Instead of issuing a handwritten violation notice, those officers issue an electronic ticket 
and, when they reach headquarters, transfer the information to a central Forest Service database. 
The information is then transmitted to the CVB weekly. This saves time for both the Forest 
Service and the CVB data-entry staff. The E-ticket not only speeds up the time it takes a ticket 
to reach the CVB, it provides more accurate results. The fines collected are deposited into the 
Treasury and transferred into the Crime Victims Fund maintained by the Department of Justice. 


Courthouse Construction 

I wanted to discuss, again this year, the status of our courthouse construction needs. 

First, let me express my sincere appreciation for the funding you have made available to the 
Judiciary in FY 2009. As part of the 2008 Emergency Supplemental, you included $182 million 
in disaster funding to replace the Cedar Rapids, Iowa Courthouse. In the FY 2009 Omnibus 
Appropriations Bill, you provided $ 1 1 0 million in funding so that the San Diego Courthouse 
project could begin construction, and $165 million for significant repair and alteration projects at 
two existing courthouses. In addition, the American Recovery and Reinvestment Act - or 
Stimulus bill as it 
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is often called - provides no less than $300 million that could be used to construct United States 
courthouses and federal buildings. 

With regard to the $300 million in the Stimulus, we have been working closely with the 
General Services Administration on a list of “shovel-ready” courthouse projects and are eager to 
see the project list that it sends forward to the Committee for approval. With five courthouse 
projects ready to begin the construction phase - having already completed site and design work 
-lam hopeful the fall $300 million will be allocated for the construction of courthouse projects 
on our Five-Year Plan. Unfortunately, the cost of the “sbovel-ready” courthouse projects total 
$1,239 billion, including the Los Angeles project, which I will discuss further in a moment. 

Thus, the $300 million in the Stimulus will not fund all of these projects. We have, therefore, 
asked the Administration to include funding for the GSA in its revised 2010 Budget Request to 
support the construction of the “shovel-ready” projects that remain. 

In testimony before the House Transportation and Infrastructure Committee, GSA stated 
that more than one-half of the total expenditures for construction of a courthouse would benefit a 
local economy in the form of salaries for construction-industry workers. In other words, with an 
appropriation of $ 1 .239 billion for the construction of these five courthouse projects, there would 
be an infusion of more than $600 million in construction-related salaries, providing an estimated 
5,397 jobs in these five local communities over three years. This calculation of jobs does not 
factor in what economists call the “multiplier effect” of those construction salaries - from 
purchasing groceries, paying rent and mortgages, making car payments, to generating tax 
revenue for state and local governments. Further, many of these projects are located in cities 
where other construction projects have been abandoned as a result of the recent economic 
downturn. 

In addition to providing an economic boost to the states in which they are located, these 
courthouse projects were requested in these localities to address serious security, public health, 
and safety deficiencies, as well as critical space shortages. The existing courthouses at most of 
these locations were constructed at either the turn of the last century or in the 1930s as part of the 
Works Progress Administration - the economic stimulus effort during the Great Depression. 

They lack the modem security features so critical in today’s busy courthouses, such as secure 
sally ports for unloading prisoners at the courthouse; separate circulation patterns that ensure 
prisoners, the public, and judges only meet in the courtroom; and adequate holding cells. 

Mr. Chairman, I respectfully request your consideration of funding new courthouse 
construction projects in your fiscal year 2010 Appropriations Bill. Earlier this week, the 
Judicial Conference approved the Judiciary’s Five-Year Courthouse Project Plan for Fiscal 
Years 2010-2014, which I ask be included in the hearing record. 

In addition, the courthouse problem in Los Angeles, California still has not been 
resolved. The Central District of California is the largest Judicial district in the country and 
current facilities are seriously inadequate. Because of market conditions and delays, the cost of 
the Los Angeles project far exceeds GSA’s original estimates. Despite the sizable reductions in 
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scope made by the court, the cost of this project exceeds available appropriations but will only 
get more expensive as time passes. The AO, the court, and GSA have been working together to 
find a solution and were hopeful that the additional funds could be provided through the 
Reinvestment Act. While this, unfortunately, did not happen, I hope we can continue to work 
with you to find a solution to this critical space emergency. 


Administrative Office Fiscal Year 2010 Budget Request 

Last, I will address the fiscal year 2010 appropriations request for the Administrative 
Office of the U.S. Courts, which is $83,963,000. This represents an increase of $4,914,000 or 6 
percent, over fiscal year 2009 enacted appropriations. For the third year in a row, the 
Administrative Office continues to operate under a no-growth current services budget. The only 
new hires I have approved, since lifting my initial hiring freeze, have been to backfill vacancies 
that are most critical to our mission. In fact, since becoming Director, staffing levels at the AO 
have been reduced below what they were fifteen years ago. 

The AO’s appropriation comprises less than two percent of the Judiciary’s total budget, 
yet the work performed by the AO is critical to the effective operation of the U.S. courts. In 
addition to the appropriation provided by this Committee, as approved by the Judicial 
Conference and the Congress, the AO receives funds from other sources such as fee collections 
and carryover balances to offset appropriation requirements. The AO also receives 
reimbursements from other Judiciary accounts for information technology development and 
support services that are in direct support of the courts, the court security program, and defender 
services. 

The requested increase of $4.9 million is exclusively to cover base adjustments to 
maintain current services; the AO requests no program increases. More than half of the increase 
is to fund the proposed fiscal year 2010 pay adjustment and to annualize the fiscal year 2009 pay 
adjustment. The balance is for inflationary adjustments. In fiscal year 2009, the Judiciary 
expects to have sufficient fee and carry-over balances available to the AO to offset partially 
direct appropriations required to maintain current services. If we have overestimated non- 
appropriated funds available to this account, we may be forced to reduce current on-board 
staffing. This would adversely affect our ability to carry out the AO’s statutory responsibilities 
and serve the courts. Similarly, if fee collections and carryover surpass our estimates, the 
amount of appropriations we are requesting could be reduced further. We will, of course, keep 
you apprised of our actual estimates of non-appropriated funds throughout the year. 


Conclusion 

Chairman Serrano, Representative Emerson, members of the Subcommittee, I have 
shared with you only a few examples of the diverse issues we handle and the types of services 
and support the Administrative Office provides the federal Judiciary. In addition to striving to 
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perform its fundamental responsibilities in the most efficient and effective manner, the AO must 
look beyond the immediate day-to-day needs of the courts. It is our responsibility to anticipate 
and plan for changes in workload, workforce demographics, legislative mandates, resource 
limitations, and other trends and events so that we can serve the courts effectively in the years to 
come. 


In addition to our service to the courts, the AO works closely with the Congress, in 
particular, the Appropriations Committee and its staff, to provide accurate and responsive 
information about the federal Judiciary. I fully recognize that fiscal year 2010 will be a difficult 
year for you and your colleagues as you struggle to meet the funding needs of the agencies and 
programs under your purview. I urge you, however, to consider the significant role the AO plays 
in supporting the courts and the mission of the Judiciary. Our budget request is one that does not 
seek new resources for additional staff or programs. I hope you will support it. 

Thank you again for the opportunity to be here today. I would be pleased to answer your 
questions. 
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James (’. Duff, Director 
Administrative Office of the U.S. Courts 


March 19, 2009 


Good morning. I am pleased to appear before you this morning to present 
the budget request for the Administrative Office of the United States Courts 
(AO) and to support the overall request for the entire Judicial Branch. 


I will make some brief remarks and ask that my written testimony be 
included in the hearing record. 

I join Judge Gibbons in thanking you and your Committee for the support 
you provided the Judiciary in the fiscal year 2009 appropriations bill. 


Role of the AO 

• The AO was created by Congress in 1 939 to assist the federal courts in 
fulfilling the mission to provide equal justice under law. It is a unique 
entity in government. 

• The AO does not operate as a headquarters for the courts. Court operations 
are decentralized, although the AO provides administrative, legal, financial, 
management, program, security, information technology and other support 
services to all federal courts. 

• The AO also provides support and staff counsel to the Judicial Conference 
of the United States, and its 25 Committees, and it helps implement Judicial 
Conference policies, as well as applicable federal statutes and regulations. 

• The AO has evolved and matured over the years to meet the changing needs 
of the Judicial Branch. Service to the courts, however, has been and 
remains our basic mission . 



• The AC) collaborates with the courts in many different ways to improve the 
operation of the federal Judiciary. A central focus of the AO continues to 
be the successful day-to-day financial management and stewardship of court 
resources. 

Financial Training 

• During the past year, twenty court unit executives and budget managers 
worked with AO staff to complete a major milestone: the delivery of the 
National Court Budget Management Training Program to court units across 
the country. 

• Over a three-year period, more than 1 ,000 court employees completed this 
mission-critical training, developed to ensure that training to manage local 
court budgets kept pace with increased authorities delegated to the court. 
The program emphasized practical, hands-on budget management business 
processes, as well as legal authorities, procurement regulations, and 
maximizing available resources. 

Internal Oversight. Audit, and Review 

• The AO also plays a vital role in the Judiciary's system of oversight and 
conducts financial audits, program audits, reviews, assessments, and 
evaluations to promote effective and economical practices in AO and court 
operations. 

• In FY 2008, the AO conducted 54 on-site court reviews, 1 5 1 court and other 
financial audits, and 232 debtor audits as required by the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005. 

• The AO recently began implementing an automated internal control 
program to enhance courts accountability. The program will enhance the 
internal control capabilities of court unit executives by identifying potential 
issues before they become a problem, such as meeting existing procurement 
regulations, financial management requirements, or travel regulations. 
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The program will also assist court unit executives in protecting court funds 
and precluding improper disbursements by monitoring separation of duties 
and reporting violations so corrective action can be taken immediately. 


I wanted to discuss, again this year, the status of our courthouse 
construction needs. We appreciate the funding you made available to 
replace the Cedar Rapids Courthouse which was destroyed in the mid-west 
Hooding, as well as the additional funding your provided to complete the 
San Diego project. 

We also appreciate your efforts on our behalf during consideration of the 
Stimulus bill which provides no less than $300 million that could be used to 
construct United States courthouses and federal buildings. 

In December, the Judiciary and the GSA developed a list of “shovel-ready” 
courthouse projects and provided it to the Congress. We are eager to see the 
final project list that GSA sends forward to the Committee for approval. 

With five courthouse projects ready to begin the construction phase - 
having already completed site and design work - 1 am hopeful the full $300 
million will be allocated for the construction of courthouse projects on our 
Five-Year Plan. 

Unfortunately, the cost of the “shovel-ready” courthouse projects total 
$1,239 billion and the $300 million in the Stimulus will not fund all of 
these projects. We have, therefore, asked the Administration to include 
funding for the GSA in its revised 2010 Budget Request to support the 
construction of the “shovel-ready” projects that remain. 

In testimony before the House Transportation and Infrastructure Committee, 
GSA stated that more than one-half of the total expenditures for 
construction of a courthouse would benefit a local economy in the form of 
salaries for construction-industry workers. 
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• In other words, with an appropriation of $1,239 billion for the construction 
of these live courthouse projects, there would be an infusion of more than 
$600 million in construction-related salaries, providing an estimated 5,397 
jobs in these live local communities over three years. 

• While providing an economic boost to the states in which they are located, 
these courthouse projects were requested in these localities to address 
serious security, public health, and safety deficiencies, as well as critical 
space shortages. 

• I hope you will consider funding new courthouse construction projects in 
your fiscal year 2010 Appropriations Bill. Earlier this week, the Judicial 
Conference approved the Judiciary’s Five-Year Courthouse Project Plan for 
Fiscal Years 2010-2014, which I ask be included in the hearing record. 

AO Budget Request 

• The FY 20 1 0 appropriations request for the Administrative Office of the 
U.S. Courts, is $84 million - an increase of $5 million or 6 percent. For the 
third year in a row, the AO continues to operate under a no-growth current 
services budget . The only new hires I have approved, since lifting my 
initial hiring freeze, have been to backfill vacancies that are most critical to 
our mission. In fact, since becoming Director, staffing levels at the AO 
have been reduced below what they were fifteen years ag o. 

• The requested increase for the AO is exclusively to cover base adjustments 
to maintain current services. More than half of the increase is to annualize 
the FY 2009 pay adjustment and fund the proposed FY 20 1 0 COLA for our 
employees. The balance is for inflationary adjustments. 

Conclusion 


Chairman Serrano, Representative Emerson, and members of the 
Subcommittee, I recognize that FY 2010 is likely to be a particularly 
difficult year for you and your colleagues as you struggle to meet the 
funding needs of the agencies and programs under your purview. 
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I appreciate your past support of the Administrative Office and hope you 
will continue to keep in mind the significant role the AO plays in supporting 
the courts and the mission of the Judiciary. Our budget request does not 
seek new resources for additional staff or programs. 

Thank you again for the opportunity to be here today. I would be pleased to 
answer any questions you have. 
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This past November/ the Smithsonian Institution 
completed an acclaimed renovation of its National 
Museum of American History, which houses many of our 
Nation's most treasured historical artifacts. The highlight 
for many visitors is the Star-Spangled Banner Gallery, 
which provides a permanent home for the garrison 
flag that flew over Fort McHenry 
on the morning of September 14, 

1814. The appearance of the flag at 
dawn marked the success of Amer- 
ican soldiers in repulsing a British 
attack during the War of 1812 
and inspired Francis Scott Key to 
compose the song that has become 
our national anthem. 

The Smithsonian institution has 
painstakingly preserved this fragile 
flag. It lies solemnly unfurled 
behind a glass wall in a darkened 
conservation chamber. The flag 
bears scars from the pitched battle, 
but it also shows blemishes, regret- 
tably, from later neglect. The stripes 
are frayed, the canton is worn, and 
one of its fifteen stars has gone 
missing. Souvenir collectors during 
the nineteenth century snipped 
away fabric from its edges. This tattered flag neverthe- 
less inspires deep reverence. Why? Because it speaks 
eloquently to the sacrifices of every American who has 
contributed to the preservation of the United States. 

Our country wisely preserves and maintains its 
national symbols. As citizens, we should strive with no 
less determination and vigor to preserve and maintain 


what our flag signifies and our anthem, celebrates. The 
Constitution that secures tire freedoms we hold dear 
endures not only because it enables self-government, 
but also because individuals come forward to participate 
in the function of governing, through voting and jury 
duty, through military and civilian service, and through 
elected and appointed office. A 
great government depends on 
all its citizens to contribute their 
talents and ideals in response to 
their Nation's call. 

The Judiciary depends on such 
people, who have made Amer- 
ican. courts the envy of the world 
and the model for new democra- 
cies. As i have previously pointed 
out, however, widespread esteem 
is no reason for complacency. In 
last year's report, I identified my 
goals of strengthening the Judi- 
ciary by promoting greater inter- 
Branch cooperation, maintaining 
high standards of judicial conduct, 
and restoring fair compensation 
for federal judges. This year, as the 
Nation faces severe economic strains, 

I would like to note briefly what the 
dedicated men and women in the Judiciary are doing to 
control the costs of administering justice. 

The Judiciary, including the Supreme Court, other 
federal courts, the Administrative Office of the United 
States Courts, and the Federal Judicial Center, received 
a total appropriation in fiscal year .2008 of $6.2 billion. 
That represents a mere two- tenths of 1 percent of the 
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Year-end Report continued from page 1 
United States' total $3 trillion 
budget. Two- tenths of 1 percent! 
That is all we ask for one of the 
three branches of government — the 
one charged "to guard the Consti- 
tution and the rights of individ- 
uals." Alexander Hamilton, Feder- 
alist No. 78. 

Despite the miniscule amount 
the Judiciary adds to the cost 
of government, the courts have 
undertaken rigorous cost contain- 
ment efforts, a process begun four 
years ago, long before the current 
economic crisis. In September 2004, 
the Judicial Conference — the judges 
who set policy for the Judiciary — 
endorsed a cost-containment 
strategy that called for examining 
more than fifty discrete opera- 
tions for potential cost savings. My 
predecessor, Chief Justice William 
H. Rehnquist, was well known for 
insisting that the courts operate 
efficiently. The Judiciary neverthe- 
less has found new ways to achieve 
significant savings in three general 
areas: rent, personnel, and informa- 
tion technology. 

The Judiciary has initiated a 
program to contain rent costs, which 
accounted for about 19 percent of 
our 2004 budget. We first identified 
and eliminated rental overcharges 
through an extensive audit of rent 
expenditures. We then adopted 
growth caps, which will result 
in space limitations for judicial 
personnel — including judges — and 
deferring new construction. Those 
efforts have produced significant 
savings. In 2004, the Judiciary esti- 
mated that it would devote $1.2 
billion of its 2009 budget to rent. 

The judiciary now estimates its rent 
requirement will be $1.0 billion, a 17 
percent reduction. 

We have also examined ways 
to control the growth of personnel 
costs, which accounted for 57 
percent of the Judiciary's 2004 
budget. The majority of the Judi- 
ciary's personnel budget — nearly 


"Despite the 
miniscule amount 
the judiciary adds 
to the cost of 
government, 
the courts have 
undertaken 
rigorous cost 
containment efforts ,/ 
a process begun / 
four years ago, long 
before the, current 
economic crisis. " 

90 percent — is for support staff, 
including clerks, secretaries, and 
administrative personnel. The Judi- 
ciary has revised the way it sets 
salaries for court employees to 
ensure that compensation is not 
out of line with employee respon- 
sibilities, job skills, and perfor- 
mance. The courts are continu- 
ously looking for other ways to 
do more with less. For example, 
judges now employ not more than 
one career law clerk to assist them 
with legal research and associated 
duties, where in the past many 
judges employed two or even more. 
Judges instead are making greater 
use of less experienced "term" 
law clerks who can provide useful 
service for one or two years at a 
lower cost. As additional measures, 
the Administrative Office and 
the Federal Judicial Center insti- 
tuted self-imposed hiring freezes, 
trimmed budget requests, and 
voluntarily declined to fill vacant 
positions to reduce expenses. In 
aggregate, those measures should 
save as much as $300 million from 
2009 through 2017. 
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The Judiciary is steeped in 
history, but not tied to the past: 

We have increased efficiency 
through the use of information 
technology, which accounted for 
5 percent of the Judiciary's 2004 
budget. The courts now routinely 
use computers to maintain court 
dockets, manage finances, and 
administer employee compensa- 
tion and benefits programs. The 
Judiciary has achieved significant 
savings through more cost-effec- 
tive approaches in deploying those 
systems. For example, the courts 
have found that they can employ 
new technology in tandem with 
improvements in their national data 
communications network to consoli- 
date local servers and other infor- 
mation technology infrastructure. 
The Judiciary's consolidation of its 
jury management program resulted 
in a savings of $2.0 million in the 
first year and an expected annual 
savings of $4.8 million through 
2012. A similar consolidation of the 
probation case management system 
is projected to save $2.6 million over 
the same period. The Judiciary is 
currently undertaking a consolida- 
tion of technology in its national 
accounting system, which is 
expected to achieve savings and cost 
avoidances totaling $55.4 million 
through 2012. Those at the Office 
of Management and Budget or the 
Congressional Budget Office may 
not be impressed by these numbers, 
but don't forget: The entire Judicial 
Branch accounts for only 0.2 percent 
of the Nation's budget For us, these 
are real savings. 

The Supreme Court itself has 
worked hard to contain costs, 
holding back on requests for new 
funding until absolutely neces- 
sary. For 2009, the Court submitted 
a budget that called for no new 
spending and requested only the 
standard, government-wide infla- 
tionary adjustments to its budget. 
The Court's personnel have kept 
an eagle eye on expenditures for 
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an ongoing building renovation — 
the first since the building was 
completed in 1935 — to update and 
repair antiquated systems and 
improve security. That renovation, 
now expected to be completed in 
2010, has fallen behind schedule. 

That apparently is not unusual in 
Washington. But this project remains 
on budget despite those setbacks— ~a 
welcome departure from the Wash- 1 . 
ington norm. 

As all these efforts illustrate, the 
judiciary :is committed to spending 
its tiny share of the federal budget 
responsibly and will continue to 
make sacrifices to contain the costs 
of administering justice. We have 
worked amicably with our appro- 
priates in Congress to achieve 
these results. Bttt the courts cannot 
preserve their vitality simply by 
following a non-fat regimen. The 
Judiciary must also continue to 
attract judges who are the best of 
the best. 

During these times, when the 
Nation faces pressing economic 
problems, resulting in business fail- 
tires, home foreclosures, and bank- 
ruptcy, and when Congress is called 
upon to enact novel legislation to 
address those challenges, the courts 
are a source of strength. They guar- 
antee that those who seek justice 
have access to a fair forum where 
all enter as equals and disputes are 
resolved impartially under the rule 
of law. 

The courts decide issues of 
momentous importance to the liti- 
gants and to a broader community of 
persons affected by the outcomes of 
precedent-setting decisions. 'The legal 
issues in today's global, technology- 
driven economy are increasingly 
complex, and judges must respond 
with wisdom and skill acquired 
from study, reflection, and experi- 
ence. If the Nation wants to preserve 
the quality of American justice, the 
government must attract and retain 
the finest legal minds, including 
accomplished lawyers who are 


already in high demand, to join the 
bench as a lifelong calling. 

I suspect many are tired of 
hearing it, and I know I am tired of 
saying it, but i must make this plea 
again — Congress must provide judi- 
cial compensation that keeps pace 
with inflation, judges knew what 
the pay was when they answered 
the call of public service. But they 
did not know that Congress would 
steadily erode that pay in real 
terms by repeatedly failing over 



the years to provide even cost-of- 
living increases. Last year. Congress 
fell just short of enacting legisla- 
tion, reported out of both House and 
Senate Committees on the Judiciary, 
that would have restored cost-of- 
living salary adjustments that judges 
have been denied in past years. One 
year later. Congress has still failed 
to complete action on that crucial 
remedial legislation, despite strong 
bipartisan support and an aggregate 
cost that is miniscule in relation to 
the national budget and the impor- 
tance of the Judiciary's role. To make 
a bad situation worse. Congress 
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failed, once again, to provide federal 
judges an annual cost-of-living 
increase this year, even though it 
provided one to every other federal 
employee, including every Member 
of Congress. Congress's inaction this 
year vividly illustrates why judges' 
salaries have declined in real terms 
over the past twenty years. 

Our judiciary remains strong, 
even in the face of Congress's inac- 
tion, because of the willingness of 
those in public service to make sacri- 
fices for the greater good. The judi- 
ciary is resilient and can weather 
the occasional neglect that is often 
the fate of those who quietly do 
their work. But the Judiciary's needs 
cannot be postponed indefinitely 
without damaging its fabric. Given 
the Judiciary's small cost, and its 
absolutely critical role in protecting 
the Constitution and rights we 
enjoy, I must renew the Judiciary's 
modest petition: Simply provide 
cost-of-living increases that have 
been, unfairly denied! We have done 
our part — it is long past time for 
Congress to do its. 

I am privileged and honored to 
be in a position to thank the judges 
and court staff throughout the land 
for their continued hard work and 
dedication. When our Nation's 
flag is proudly raised above court- 
house plazas across the country each 
morning, these men and women 
once again take up the responsibility 
of preserving the rule of law. They 
can claim common cause with others 
in civilian and mili tary service who, 
like the patriots at Fort McHenry, are 
guardians of liberty. 


Best wishes for the New Year. 
Chief Justice John G. Roberts, Jr. 
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Workload ot the Courts 



The Supreme Court 
of the United States 

The total number of cases filed 
in the Supreme Court decreased 
from 8,857 filings in the 2006 Term 
to 8,241 filings in the 2007 Term— a 
decrease of 7 percent. The number 
of cases filed in the Court's in forma 
pauperis docket decreased from 
7,132 filings in the 2006 Term to 
6,627 filings in the 2007 Term — also 
a 7 percent decrease. The number 
of cases filed in the Court's paid 
docket decreased from 1,723 filings 
in the 2006 Term to 1,614 filings 
in the 2007 Term- — a 6 percent 
decrease. During the 2007 Term, 

75 cases were argued and 72 were 
disposed of in 67 signed opinions, 
compared to 78 cases argued and 74 
disposed of in 67 signed opinions 
in the 2006 Term. No cases from the 
2007 Term were scheduled for rear- 
gument in the 2008 Term. 

The Federal Courts of Appeals 
The number of appeals filed in 
the regional courts of appeals in 
fiscal year 2008 rose by 5 percent 
to 61,104 filings. All categories of 
appeals increased, except bank- 
ruptcy appeals. After declining for 
two consecutive years, adminis- 
trative agency appeals grew by 12 
percent to 11,583 filings, primarily 
because challenges to the Board 
of Immigra tion Appeals decisions 
climbed by 13 percent to 10,280 peti- 
tions for review. 

Criminal appeals rose by 4 
percent to 13,667 filings. That 
increase .stems from sentencing 
appeals in non-marijuana drug 
cases. On November 1, 2007, the 
United States Sentencing Commis- 
sion issued an amendment to its 
sentencing guidelines that reduced 


the penalties for most crack cocaine 
offenses and prompted numerous 
appeals. Civil appeals also increased 
by 4 percent to 31,454 filings. Pris- 
oner petitions rose by 9 percent to 
16,853 filings. Overall, non-pris- 
oner civil appeals dropped by 1 
percent to 14,601 filings. Both state 
and federal appeals in that cate- 
gory declined. Bankruptcy appeals 
fell by 9 percent to 773 filings. The 
number of original proceedings in 
the appeals courts decreased by 4 
percent to 3,627 filings. 

The Federal District Courts 
Civil filings in the U.S. district 
courts increased by 4 percent, rising 
from 257,507 cases to 267,257 cases. 
Diversity of citizenship filings grew 
by 22 percent. Excluding the diver- 
sity filings, the number of civil 
cases decreased by 3 percent during 
fiscal year 2008. That decline 
reflects a reduction in federal ques- 
tion cases involving personal 
injury as well as cases involving 
labor laws, protected property 
rights, and contracts. 
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The rise in diversity of citizen- 
ship filings, reflecting an increase 
of 15,838 cases, resulted primarily 
from the near doubling of personal 
injury cases related to asbestos and 
diet drugs in the Eastern District of 
Pennsylvania. 

Federal question case filings 
dropped by 3 percent to 134,582 
cases. Personal injury filings 
declined by 46 percent (down by 
more than 5,200 cases) primarily as 
a result of large decreases in filings 
in the Southern District of New 
York and. the Northern District of 
Alabama. The Southern District 
of New York, which in .2007 had 
reported a surge of more than 6,500 
personal injury filings related, to the 
terrorist attacks in New York City on 
September 11, 2001, had 3,900 fewer 
personal injury filings this year. 
Labor law cases fell by 10 percent, 
down by more than 1,800 cases. 

The Northern District of Alabama, 
which had received, more than 2,400 
filings under the Fair Labor Stan- 
dards Act in 2007, had 2,300 fewer 

See Appendix next page 
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Appendix continued from page 4 
of those cases in 2008. Copyright 
cases declined by 27 percent, down 
by 1,166 cases nationally. 

Filings (hat involved the United 
States as plaintiff or defendant fell by 
3 percent to 44,164 cases, a decline of 
1300 cases. The number of cases in 
which the United States was a defen- 
dant dropped by 4 percent, down by 
1385 cases, as filings of federal habeas 
corpus prisoner petitions decreased 
by 8 percent. The number of cases in 
which the United States was a plain- 
tiff remained relatively stable. That 
number rose by less than 1 percent, 
as a result of a 10 percent increase in 
defaulted student loan cases. 

The number of criminal cases filed 
in 2008 rose by 4 percent to 70,896 
cases, and the number of defendants 
in those cases increased by 3 percent 
to 92,355 defendants. The median 
case disposition time for defendants 
declined slightly from 7.0 months 
in 2007 to 6.8 months in 2008, as the 
proportion of defendants convicted 
of immigration law violations, which 
typically have shorter processing 
times than other crimes, rose in the 
overall criminal caseload. 

Immigration criminal case filings 
jumped by 27 percent to 21,313 cases, 
and the number of defendants in 
those cases rose by 26 percent to 
22,685 defendants. That growth in 
immigration cases resulted mostly 
from filings addressing improper 
reentry by aliens and filings involving 
fraud and misuse of visa or entry 
permits in the five southwestern 
border districts. Sex offense case 
filings grew by 9 percent to 2,674 
cases, and the number of defendants 
in those cases climbed by 7 percent to 
2,760 defendants. The increase in sex 
offense filings stemmed from cases 
involving sexually explicit mate- 
rial and sex offender registration. 

The number of drug cases dropped 
by 7 percent to 15,784 cases, and 
the number of defendants charged 
with drug crimes fell by 3 percent to 
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28,932 defendants. Those reductions 
occurred when investigative agen- 
cies shifted their focus from drugs to 
terrorism and sex offenses. 

The Bankruptcy Courts 

Filings in the United States bank- 
ruptcy courts rose by 30 percent from 
801,269 cases in 2007 to 1,042,993 
cases in 2008. The increase in bank- 
ruptcy filings in 2008 is nearly equal 
to the decline in bankruptcy filings 
that occurred in 2007, the first fiscal 
year in which all 12 months of filings 
occurred after the Bankruptcy Abuse 
Prevention and Consumer Protec- 
tion Act of 2005. The bankruptcy 
courts received 1,112,542 filings in 
2006, which encompassed the last 
weeks before the effective date of the 
Act — October 17, 2005. The number 
of bankruptcy filings in 2008 was 6 
percent below that figure. Between 
2007 and 2008, non-business filings, 
which accounted for 96 percent of all 
filings, rose by 30 percent, and busi- 
ness filings increased by 49 percent. 
Chapter 7 filings increased by 40 
percent. Chapter 11 filings by 49 
percent, and Chapter 13 filings by 14 
percent, while Chapter 12 filings fell 
by 8 percent in 2008. 

Pretrial Services 

Both the number of defen- 
dants activated in pretrial services, 
including pretrial diversion cases, 
and the number of pretrial services 
reports prepared by Pretrial Services 
officers increased by 2 percent in 
2008. The number for defendants 
activated increased from 96,259 
persons to 98,244 persons. 

Post-Conviction Supervision 

In 2008, the number of persons 
under post-conviction supervision 
continued to increase, this year by 
4 percent to 120,676 individuals. As 
of September 30, 2008, 95,159 indi- 
viduals were serving terms of super- 
vised release after serving terms 
of imprisonment at a correctional 


institution, representing 79 percent 
of all persons under post-convic- 
tion supervision. In comparison, 
during 2007, the number of persons 
serving terms of supervised release 
represented 77 percent of all those 
under post-conviction supervision. 
Persons on parole declined almost 
by 8 percent, from 2,575 individuals 
in 2007 to 2,378 individuals in 2008. 
Parole now accounts for less than 
2 percent of post-conviction cases. 
Both district judges and magistrate 
judges are imposing fewer sentences 
of probation, and the number of 
persons on probation decreased by 
994 to 22,980 'That number repre- 
sented 19 percent of all persons 
under post-conviction supervi- 
sion. Approximately 46 percent of 
the persons under post-conviction 
supervision are being supervised on 
account of a drug-related offense. 
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IMPACT OF 2005 BANKRUPTCY ACT ON BANKRUPTCY FILINGS 

Mr. Serrano. We thank you both for your testimony. 

I would like to start off by asking you some questions about the 
whole bankruptcy issue and bankruptcy courts. I will put together 
some questions basically to let us know if the 2005, how the 2005 
changes in law have affected the workload. My understanding is 
that, while less bankruptcy filings have taken place, each of those 
filings, in fact, have become more complex and more time-con- 
suming. 

Secondly, in the last year, with the deep recession in place, has 
that affected dramatically the whole bankruptcy issue? And how 
does that affect the staffing needs and the workload, at the dif- 
ferent courts? 

And lastly, what role does the court have in assisting people who 
are considering bankruptcy? Is there an educational role that the 
courts can play? 

Judge Gibbons. I will take a shot at that three-pronged question. 

First, the 2005 statute, while creating a disincentive to filing and 
thus resulting in reduced filings, did make the cases that were filed 
more time-consuming to handle. We see that in several objective 
ways. One is that the number of docket entries after the new stat- 
ute was just about the same as it was before the statute’s enact- 
ment even though the number of cases filed was much smaller. 

Also, the number of notices that the courts were required to send 
went up, as did the number of orders that bankruptcy judges were 
required to enter. 

There are some underlying reasons for that. For example, the 
new credit counseling requirements under the act, the Means Test, 
which sends more people into chapter 13 instead of chapter 7, re- 
quire additional work; and there are more pro se filings in the 
bankruptcy courts now probably because of the attorney liability 
provisions of the Act. And, the pro se cases bring with them their 
own element of difficulty. 

Ever since the filings hit a low, just after enactment of the Act, 
they have been moving back up. We have seen some rather dra- 
matic increases recently, as one might expect. We have seen about 
a 30 percent increase for the 20-month period ending June 2008. 
We expect another 27 percent increase for the 12-month period 
ending June 2009, and another 13 percent increase for the 12- 
month period following that. Of course, these future figures are 
simply projections, and the 13 percent figure, in particular, might 
be open to question depending on how we see the economic situa- 
tion unfold. 

Finally, in terms of education and help, for people who are con- 
sidering bankruptcy, yes, the bankruptcy courts have seen that 
they have a role. Of course, the credit counseling, which I have al- 
ready referred to, is built into the new statute. But there is also 
a program called Credit Abuse Resistance Education (CARE) which 
now operates in all 50 States. It was initiated by a bankruptcy 
judge who then enlisted the help of bar organizations and other 
bankruptcy judges. It provides education and counseling. 
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In addition, many bankruptcy courts make an effort to get into 
the high schools to counsel students about financial pitfalls that 
may lie ahead. 

Mr. Duff. I would just add that there may be regional dif- 
ferences in the bankruptcy filing increases that we are starting to 
experience, and we will keep our eyes on that as well. 

Mr. Serrano. You said there may be or you already know there 
are? 

Mr. Duff. It looks like it is trending that way. There are pockets 
in the country where there are many more filings than in other 
areas of the country. 

Mr. Serrano. What areas would that be? 

Mr. Duff. Major urban areas, certainly, we have seen increases. 
But, the figures aren’t firm enough yet to give a report. 

Mr. Serrano. I don’t know if you mentioned this and I missed it. 
We spoke about the percentage increase, but in hard numbers, do 
we know, for instance, over the last year or so how many filings 
have taken place? 

Judge Gibbons. Yes, we do. 

I have the annual filings since 2005, on a chart, and perhaps it 
would be illustrative if I gave you the totals for each year: 2005, 
1,783,422; 2006, 1,107,874, and these are the fiscal year figures, so 
the 2006 figure includes the huge peak in filings that occurred 
right before the statute took effect in October 2005; 2007, 802,408; 
2008, 1,042,993; and year-to-date in fiscal year 2009, 602,358. For 
March, the month we are now in, the projected filings are 115,000. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 
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Mr. Duff. And, as to the regional differences, we have seen dra- 
matic rises in foreclosure rates most notably in California, Florida, 
and Nevada, and in States that have experienced surges in unem- 
ployment, most notably Ohio and Michigan. So we already have 
seen trends there. 

Judge Gibbons. I might add, too, with respect to education, that 
on our Judiciary Web site, there is a primer on bankruptcy, called 
“Bankruptcy Basics,” with information for the general public on 
bankruptcy laws, the different chapters, and answers to some fre- 
quently asked questions. There is also a program designed for high 
school students, called “Your Day in Bankruptcy Court.” And it is 
intended to be an educational program about the wise use of credit, 
the consequences of filing bankruptcy, and the like. 

Mr. Duff. In addition, the projections for March this year are 
the highest they have been since BAPCPA, the Bankruptcy Act was 
enacted in October 2005. 

Mr. Serrano. Thank you. 

Since my question, Mrs. Emerson, was really three questions in 
one, I will now recognize you. 

JUDICIAL EXPERTISE IN COMPLEX CASES 

Mrs. Emerson. Thank you, Mr. Chairman. 

I might as well stay on the financial, economic frontier. And obvi- 
ously, with such complex financial markets and spectacular cases 
of fraud associated with them, like Mr. Madoff s Ponzi scheme, can 
you explain to us how judges keep their skills and expertise cur- 
rent in order to hear and understand criminal and civil corporate 
fraud cases brought to them by DOJ and the Securities Exchange 
Commission? Do you all get tutorials on the financial markets? And 
I don’t mean that at all disrespectfully, but seriously, they are such 
complex issues. 

I am just curious, you know, if you don’t usually deal with credit 
default swaps or collateralized debt obligations or mortgage-backed 
securities, and suddenly, you know, these are terms all of us have 
had to learn, or learn more about, in the last many months, how 
does that work for you all on your side? 

Judge Gibbons. Well, Federal judges are among the last remain- 
ing generalists in the law, so we are not specialists, and obviously, 
we do not know everything about every kind of case when it walks 
in the door. 

But, if you were, say, a district judge, you are accustomed to hav- 
ing cases of a very complex nature that you may not have seen be- 
fore come in the door, whether it is the complex patent case, the 
complex environmental case, or the complex financial or commer- 
cial case. 

In the financial commercial area, though, this sort of complex 
litigation is really a staple of the civil side of what Federal courts 
do, perhaps not to the extent or the degree that may be seen in the 
coming months and years, and certainly, some courts have more 
experience in that area than others. But judges are used to cases 
where they have to get up to speed quickly. 

The process of the case unfolding typically provides a good oppor- 
tunity for the judge to do that as the parties file motions and the 
judge has an opportunity to read — typically not only the briefs in 
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the case — but also much of the underlying discovery, depositions, 
affidavits, things of that sort. And, if the case is tried, basically 
each side has expert witnesses. The judge also has the authority, 
under our rules, to appoint an independent court expert who is not 
aligned with either party in the case if that is necessary. 

I referred to financial fraud cases as being a staple on the civil 
side. But in some districts, judges have pretty extensive experience 
with those on the criminal side as well, although I would expect 
that some of the fraud that has been tried criminally will be of a 
simpler nature than those we may be seeing in the coming months 
and years. 

But that is pretty much how it works. The Federal Judicial Cen- 
ter does provide some publications that are helpful to judges. I 
don’t know specifically if there are any in this particular area or 
not. 

Mr. Duff. Actually, there was a program this past year on finan- 
cial markets that the Federal Judicial Center put on for judges who 
wished to attend, and the feedback on that was very positive. It 
was very helpful on terminology and putting in perspective what 
was happening. And the FJC, the Federal Judicial Center, received 
very high marks from the judges who did attend. 

Mrs. Emerson. I appreciate that. Thank you. 

Mr. Chairman, do I still have time? I don’t think I have talked 
for 5 minutes yet. 

Let me switch over to the defender services, and I must say for 
full disclosure that I do have an attorney husband. 

Mr. Duff. Our condolences. 

PANEL ATTORNEY HOURLY RATE INCREASE 

Mrs. Emerson. And while he doesn’t do, he is not a trial lawyer. 
Well, he is. He considers himself a trial lawyer. I don’t know if he 
really is or not, but he spends a lot of time at court. 

Mr. Serrano. As a public disclosure, we are both law makers. 

Mrs. Emerson. But with regard to the requested increase for 
public defenders up to an hourly rate of $142 for your panel attor- 
neys, I understand the fact that they have got to pay overhead and 
the like. And so I am empathetic, to some extent, because obvi- 
ously, part of my own income is dependent on those sorts of things 
as well. 


GEOGRAPHICAL PANEL ATTORNEY RATES 

But do you make any differentiation between regions, geo- 
graphical regions of the country? For example, in Cape Gerardo, 
Missouri, I know that the going rate for an attorney is nowhere 
close to what it is in Washington, D.C., nor is St. Louis as close 
to Washington, D.C., as some might think. And so I don’t know, 
how do you adjust those rates accordingly? 

Judge Gibbons. We have considered the possibility of geographic- 
based rates and, for various reasons, have concluded that that 
would not be appropriate for the Judiciary at this time. 

First, we think it would be difficult to develop the objective cri- 
teria that would be necessary. We also think it would be adminis- 
tratively quite burdensome to attempt to pay attorneys at one rate 
in one place and at another rate in another. 
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It would make it more difficult to project our annual funding re- 
quirements as well. 

But you are correct that panel representation would definitely be 
more attractive to an attorney in an area where overhead fees were 
not generally so high. It is an issue we are aware of. We have 
looked at it. I am sure we will continue to look at it. But up to this 
point, we have not decided that it is the way to go. 

Mrs. Emerson. Let me just say that, you know, Federal employ- 
ees, for example, get paid differently in different locations. My son, 
who is a lieutenant in the Army, you know, gets a temporary duty 
assignment somewhere, and he gets a certain pay for that par- 
ticular area, but if he goes somewhere else, it is a lower pay. And 
so, I mean, there are certain criteria in place to make those deci- 
sions. 

I understand that sometimes it is cleaner just to do across-the- 
board. But there are different ways to do it. 

And in my congressional district, actually, for my budget, to go 
back and forth to my district, it is less than or probably more than 
the Chairman’s because I live farther. So 

Judge Gibbons. Well, the locality pay tables that are used for 
many Federal employees might provide a way of doing it. Within 
the Judiciary, we have employees who are subject to locality pay 
and others, like judges, who are not. And so far, the panel attor- 
neys, they are not. 

Mrs. Emerson. I would just ask that perhaps it might be a con- 
sideration if money is going to be an issue or given our budget con- 
straints. 

Judge Gibbons. I think that this hourly rate, although we are 
very appreciative for the increase, this is a pretty low hourly rate, 
even for a lawyer in a fairly small town or rural area these days. 
It certainly is a low rate for a small- to medium-sized city. 

So I think it is a low rate almost across-the-board, if not entirely 
across-the-board. 

Mrs. Emerson. Thank you. 

Mr. Serrano. Thinking about your son, I remember when I was 
in the Army, they would say, if you got assigned to Hawaii, you 
should pay the Army for sending you to paradise. 

Mrs. Emerson. Unfortunately, he has not gone to Hawaii. 

Mr. Serrano. Mr. Culberson. 

JUDGES SALARIES 

Mr. Culberson. Thank you, Mr. Chairman. 

Thank you very much for your service. 

I know how difficult it is; one of the things I know that my col- 
leagues hear commonly, as I do, is the difficulty that the judges 
have with the salary levels. I hear constantly about the problems 
of lack of pay raises over the years. 

I wanted to ask you to comment briefly on that. How substantial 
a problem do you think that is and how often do you hear about 
it from judges across the country? 

Mr. Serrano. Well, it is a very substantial problem, and I hear 
about it every day. 

Mr. Culberson. What effect does it have? 
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Mr. Duff. The effect on their morale has been very, very signifi- 
cant within the Judiciary. I think it is having an impact on life ten- 
ure on the bench. We are seeing more and more judges leave the 
bench in record numbers, not to retire but to do other things. And 
those other things involve higher pay, usually, almost nine-tenths 
of the time. If they achieved the rule of 80, which is age 65 and 
15 years of service, they will leave for more lucrative positions. 

Mr. Culberson. What is a judge’s salary today? 

Mr. Duff. Well, now, after the COLA this year, a District Court 
judge makes $174,000 a year. Courts of Appeal judges make a little 
more. Judge Gibbons knows the precise number, I am sure. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 

2009 JUDICIAL SALARIES 


Office 


Salary 


Chief Justice $223,500 

Associate Justices 213,900 

Circuit Judges 184,500 

District Judges 174,000 

Judges, Court of International Trade 174,000 

Judges, Court of Federal Claims 174,000 

Bankruptcy Judges 160,080 

Magistrate Judges (Full-Time) 160,080 


But it is having an impact on life tenure. It is having an impact 
on recruiting to the bench. 

Mr. Culberson. Record number of retirements I heard you say. 

Mr. Duff. Record number, well, we have had, I think there is 
now 55, I will get the exact number for you, former judges are in 
arbitration services now which is more lucrative. They are essen- 
tially doing some of the same kinds of things that they did on the 
bench but in private arbitration services. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 
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Trends in Judicial Resignations and Retirements 

Since January 1 , 1 990, 1 1 8 Article III judges have resigned (without any right to an 
annuity) or retired from the federal bench. Sixty-three of those judges have stepped down since 
January 1 , 2000. Of those 63 judges, 35 judges have left the bench since January 1 , 2005. 

Recent Departures 

Of the35 judges who have left the bench since January 1, 2005, 29 of these judges sought 
other employment. Six of these judges “retired” to join JAMS, a private firm comprised of 
former federal and state judges that provides dispute resolution services, where they have the 
potential to earn the equivalent of the district judge salary in a matter of months. Another judge 
resigned from the bench (without any right to an annuity) to join JAMS. Thirteen judges entered 
the private practice of law (presumably at much higher salaries). Two judges resigned to become 
corporate in-house counsels. Three judges resigned to accept other, higher paying governmental 
positions (two in state government and one in the federal government). Another judge accepted 
an executive branch appointment at the same salary. Two judges resigned to accept 
appointments in higher education. One judge retired to accept an appointment to a quasi- 
govemmental position. 


The table below shows the number of departures that has grown in tandem with the 
financial pressure of being an Article III judge: 


Time Period 

Number of Departures 

1958 to 1969 

3 

1970 to 1979 

22 

1980 to 1989 

41 

1990' to 1999 

55 

2000 to October 28, 2008 

63 


1 Under the Ethics Reform Act of 1 989, Pub. L. No. 101-194, judicial salaries were 
increased to reflect the previously denied 1989 and 1990 cost-of living salary adjustments (4.1 
percent and 3.6 percent), compounded at 7.9 percent, effective February 1, 1990. The act fiirther 
provided for a 25 percent increase in judges’ pay, effective January 1 , 1991 . 
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Of the 63 judges who have left the federal bench since January 1 , 2000, 45 retired 
from the judicial office and 18 resigned before reaching retirement age (without any right to 
annuity). Forty-one (or 65 percent) of these judges entered the private practice of law (including 
mediation/arbitration). Six judges accepted appointments to other government or quasi- 
government offices (two in the federal executive branch, three in state government, and one in a 
quasi-government agency). Two judges accepted appointments in academia and one judge 
accepted an appointment as chief legal officer of a not-for-profit institution. 

Historical Analysis 

Of the 118 judges who have left the federal bench since 1 990, 89 retired from the judicial 
office and 29 departed before reaching retirement age (without any right to an annuity). At least 
71 of the aforementioned 1 1 8 j udges (60 percent) stepped down from the bench to enter the 
private practice of law (including private dispute resolution firms). Twenty-three judges sought 
other employment (e.g., government and quasi-government agencies, academia, and the non- 
profit sector). This means that 80 percent of judges who left the federal bench did so for other 
employment and, in most cases, for significantly higher compensation. 

Many former federal judges (both Article III and non-Article III judges) have become 
private mediators/arbitrators. Indeed, 33 former federal judges are currently affiliated with a 
mediation/arbitration service called FedArb. Twenty-three other former federal judges are 
affiliated with JAMS. 

An often overlooked aspect of the departures problem is how it disproportionately 
impacts certain courts. For example, the District of New Jersey has lost seven judges through 
resignations (2) and retirements (5) since 2000. All seven judges entered the private practice of 
law. The Central District of California has also lost six judges through resignations and 
retirements since 2000. Two of these judges resigned from the federal bench to accept 
appointments to the California state bench. (California state judicial salaries are higher than 
federal j udicial salaries.) One judge resigned from the bench to join J AMs. The other three 
judges “retired” to join JAMS. Similarly, the District of Columbia has lost four judges through 
retirements since 2000. Three of these judges “retired” to the private practice of law. 

While the absolute numbers may not seem large, it is significant that a substantial 
proportion of these separations appear to be related to compensation. That the numbers seem to 
be on the rise, and that a number of the departing judges were eligible for (or were in) senior 
status (when judges traditionally continue to give their energies to judicial service long after they 
retire from active service) or were younger, active judges without entitlement to an immediate or 
deferred annuity should give rise to concerns. Forjudges to emulate the pattern of executive 
branch federal service and use the position as a mere stepping-stone to reentry into the private 
sector and law firm practice is inconsistent with the traditional lifetime calling of federal judicial 
service. 



83 


Mr. Culberson. That would be very helpful. I would love to see 
that. I know the committee would also be interested. I know the 
judge cannot necessarily advocate for that one way or the other. So 
I am glad you spoke up, Mr. Duff. 

Our chairman, I know, is very gracious with his time, and we do 
have a limited amount of time, so forgive me for diving back in. 

IMMIGRATION ENFORCEMENT AND PROSECUTION 

In another area, and I know, Judge, I would like to, if I could, 
direct this to you, Judge Gibbons, is, it is self-evident that uniform 
and equal, uniform and equal administration of justice is vital to 
effective deterrent to criminal activity. And where you see the law 
enforced, you see decline in criminal activity. 

I was particularly struck on page 12 of your testimony that you 
point out that Congress has provided additional resources to fill As- 
sistant U.S. Attorney positions, particularly in the five judicial dis- 
tricts along the southwest border, have had an impact on criminal 
case filings and that you are seeing a decline in criminal case fil- 
ings. Nationwide, you said you are projecting a 4 percent decline 
in criminal filings. 

And I know from personal experience, I represent Houston, 
Texas. I don’t represent the border. But I have worked very closely 
with my colleagues from Texas in both parties, I want to stress, 
particularly Congressman Ciro Rodriguez, he and I and Henry 
Cuellar were elected together in 1986 to the Texas House. And I 
have worked arm in arm with these guys and with the prosecutors, 
the judges, along the southwest border. Judge Alia Ludlum, a dis- 
trict judge in Del Rio, finally, the folks in Del Rio got tired of the 
crime and the drugs that spilled over, and Judge Ludlum actually 
initiated, along with the help of the sector chief there, Mr. Chair- 
man, they got together, and they noticed a lot of the U.S. Attorneys 
were going home like 4 o’clock in the afternoon, and crime was run- 
ning rampant in the streets of Del Rio. 

So she initiated, got everybody together in the room and said, we 
are going to enforce the law. We are going to do this uniformly and 
consistently, and you guys are going to work the hours. And it was 
a cooperative effort, Mr. Chairman, with the Border Patrol, the sec- 
tor chief of the Border Patrol, the U.S. Marshals, the sheriff, the 
prosecutors. The magistrates were a critical part of this process as 
well. And the local community, they did it with the mayor, the city 
council, the commissioners, the Chamber of Commerce. The local 
community was actively involved, and everybody supported it, and 
they initiated a program called Operation Streamline in the Del 
Rio sector with the overwhelming support of the local community, 
which is 96 percent Hispanic, in the border communities. As a re- 
sult, the crime rates dropped about 80 percent in Del Rio. And then 
with essentially existing personnel, and however, needed a few ad- 
ditional prosecutors. Border Patrol assigned those. I also serve on 
the Homeland Security Subcommittee. 

And then it was rolled out about a year and a half ago in the 
Laredo sector. They have seen a 60 percent drop in the crime rate 
and a corresponding drop in the number of criminal cases. And the 
streets are peaceful. Kids can play in the streets and don’t have 
worry about it. Local community loves it. We are trying to get it 
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rolled out in Laredo — in the Rio Grande Valley sector. Again, this 
is all being done by the local community, local elected officials. Ev- 
erybody is arm-in-arm. 

What I am leading up to, Judge, is that in the Tucson sector — 
or let us say, if you cross the border in between Del Rio, Lake 
Amistad and Zapata County in Texas, you have about a 90 percent 
chance of being arrested, prosecuted, and incarcerated for a brief 
period of time, and deported under existing law. And the officers, 
obviously, use good sense. They are not going to arrest women and 
children. They use good judgment, as you would expect an officer 
with a heart to do. 

But the effect has been that they actually have vacancies in the 
local jails, in the beds, and that people don’t cross in Del Rio and 
Laredo. 

However, I wanted to ask you about, and bring this to the atten- 
tion of the committee as well, in the Tucson sector, as a dramatic 
contrast, if you cross the border in the Tucson sector, you have a 
99.6 percent chance of never being prosecuted if you are carrying 
less than 500 pounds of dope. They actually had the U.S. Attorney 
there, who is no longer there, she was — I think there is a vacancy 
in Tucson. 

What I wanted to ask, Judge, is these additional prosecutors, the 
additional resources that have been assigned to the five judicial 
districts along the southwest border and the U.S. Attorney’s Office, 
the Department of Justice, Mr. Chairman, told me that if last 
year’s budget request was fulfilled, and it was actually increased 
a little bit in the omnibus, that they would have ample resources 
to enforce, to do Operation Streamline, the zero-tolerance policy, up 
and down the entire border. 

I wanted to ask, Judge, number one, are you familiar with the 
complete lack of law enforcement in the Tucson sector, number 
one? And Judge Roll, by the way, has been very supportive and 
helpful in trying to find a solution to this. But the U.S. Attorney 
absolutely refuses to prosecute, not just cases from the Border Pa- 
trol, Mr. Chairman, but DEA arrests, FBI arrests, ATF arrests. 

They actually got on video, they had a caravan of vehicles coming 
over from Mexico carrying dope. And they had this all with the re- 
mote, the UAV, very expensive vehicle, like the aircraft like they 
use in Afghanistan. I saw this myself at Fort Huachuca in Arizona. 
Had the video, gave it on a silver platter to the prosecutor, carrying 
I don’t know how many hundreds, thousands of pounds of dope. 
The Border Patrol, DEA, risked their lives at 2 o’clock in the morn- 
ing to go in there and arrest these guys; snakes, cactus, guys are 
carrying weapons, heavy armor, you know, heavy artillery. They 
arrest them, and the U.S. Attorney says, “No. I am not going to 
prosecute them.” 

Thank you for your indulgence. I know the Chairman has al- 
lowed me a little extra time. 

But, Judge, it is an important question, because where the law 
is enforced, the local community loves it, the people are safe, kids 
can play in the streets. Yet in Tucson, it is wide open. 

What, if anything, can you do to help us make sure that the law 
is enforced in the Tucson sector? It is absolutely the Wild West out 
there today. 
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Judge Gibbons. I don’t have any information about differing 
crime rates in different locations along the border, nor do I have 
any information about how particular U.S. Attorneys decide their 
own prosecutorial policy, but I do have a little bit of information 
about Tucson. 

And the information that I do have suggests to me that perhaps 
some of your concerns are being addressed. Although, I can’t really 
speak to the way in which you phrased the question. 

The information I have about Tucson indicates that the U.S. At- 
torney’s Office is working to fill 21 new positions authorized in May 
2008 for the purpose of pursuing immigration prosecutions. Despite 
the fact that some of these positions are still vacant, the criminal 
felony filings in January 2009 for the Tucson division were up 72.2 
percent over January 2008. And it is anticipated that that number 
will continue to rise as the vacant assistant positions are filled. 

I believe that Tucson does participate in a variation of Operation 
Streamline, and all of these border places of holding court seem to 
have adopted different versions and different local variations on 
Operation Streamline. 

When I use the term “operation streamline,” I am essentially 
using it to refer to a program under which large numbers of petty 
offenses are handled very expeditiously. 

Mr. Culberson. Yes, ma’am, that is correct. 

Judge Gibbons. Often it is same-day handling when the defend- 
ant appears, makes an initial appearance, enters a plea and is sen- 
tenced the same day. No formal pre-sentence is prepared, but rath- 
er the judge relies on a record check. 

The process is characterized typically by close cooperation by the 
U.S. Attorney, the Federal defender and the court because, other- 
wise, that sort of handling could not occur. 

In Tucson, the particular program, which is called Arizona De- 
nial Prosecution Initiative, and it exists apparently in other Ari- 
zona locations as well, has a variation of this. In 2008, a total of 
13,786 petty offenses were handled in Tucson; 70 cases prosecuted 
each day. That is the information I have. I can’t speak to the par- 
ticular situation there any further, really. 

Mr. Culberson. It needs your attention. I know that, in your 
role as a 

Judge Gibbons. We are, of course, always concerned about what 
happens in our courts. But I am sure you are aware that the De- 
partment of Justice does not work for us nor do individual U.S. At- 
torneys, and we are the recipients of the cases they decide to bring 
rather than the originators of them. 

Sometimes judges do feel it is appropriate to wander into that a 
little bit, and sometimes U.S. Attorneys think those judges are 
meddling. 

Mr. Culberson. The 76 percent increase you referred to, there 
were only 76 prosecutions. Out of 800,000 people arrested by the 
Border Patrol, only 76 of those 800,000 were prosecuted by the U.S. 
Attorney in Tucson in January 2008. So that is the number, 76 per- 
cent increase. We just need your help. 

Judge Gibbons. I have kind of exhausted my statistics. 

Mr. Culberson. But it needs your attention is all I am asking. 

Thank you for your indulgence, Mr. Chairman. 
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Mr. Serrano. Well, we may have a difference of opinion. 

When you say “we need your help,” we have to be careful with 
that because the neutrality of the court is in question. The court 
is supposed to deal with what comes before them, not encourage 
anything to come before them. 

I think that you might have a strong case about people not being 
prosecuted. But that certainly is not the role of the court. It is the 
role of the law enforcement agencies that are not prosecuting them. 

And there are many instances where I want more prosecution, 
but the very minute the court begins to discuss whether or not 
there should be prosecutions, I am not a lawyer, but that is a mis- 
trial right there if this was a trial. 

Anyway, let me — but I don’t downplay the issue around the bor- 
der and the fact that the gentleman has been steadfast, from all 
of the time that I have seen him in Congress, speaking on the issue 
of prosecution and taking care of the border. 

Mr. Culberson. Fair and compassionate 

Mr. Serrano. And I respect that. Fair and compassionate is im- 
portant. 

Mr. Culberson. It is. 

PANEL ATTORNEY HOURLY RATE INCREASE 

Mr. Serrano. Let me go back a second to the issue of panel at- 
torneys. 

I want to know about the rationale for further increasing the Ju- 
diciary budget this year. I understand that you conducted some re- 
search in the past couple of years regarding fees for panel attor- 
neys. What did the research find? What would be the effect of not 
providing any further increase? 

Judge Gibbons. We did a survey a little while back. But, in 
terms of talking to you about the increase, we think that we should 
not rely on a survey that was done before the $110 rate had been 
tried out. I think you might have been referring to the one we 
talked about last year. 

However, we did a survey in January of 2009 of panel attorneys, 
and we learned that their hourly average overhead cost is $70 an 
hour, which means that the part of that $110 that will be going in 
their pockets is $40 an hour. We learned also from our 2009 survey 
that retained lawyers on average charge $246 an hour. Obviously, 
a big spread in terms of what is going into the pocket of the lawyer 
after overhead is paid. 

We also know that the Department of Justice pays $200 an hour 
for lawyers with 5 years experience who represent Federal employ- 
ees in civil and criminal matters. 

We know, historically, in a general way that we have had trouble 
in many locations attracting qualified lawyers to be members of our 
Criminal Justice Act Panel. 

And, of course, our rationale for getting to the $142 we seek is 
that that is the rate that would apply had the annual inflationary 
increases that were authorized by the Criminal Justice Act in 1986 
been fully funded. That is what influences the choice of the par- 
ticular dollar amount we seek rather than any sense that that is 
the magic number that would allow us to attract the high-quality 
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lawyers, those who would invariably render the effective assistance 
that defendants are entitled to under the Constitution. 

Mr. Serrano. Any comments on that? 

Mr. Duff. No. I would agree with Judge Gibbons. 

AO STRATEGIC PLAN 

Mr. Serrano. Director Duff, I understand you have undertaken 
some initiatives designed to improve the Administrative Office of 
the Courts and in support of the U.S. Court System, including 
bringing in staff to provide input on the performance and manage- 
ment of the agency. 

Could you tell us a little bit about your strategic planning and 
management initiatives? 

Mr. Duff. One of the things we are very excited about is an ex- 
change program that we are setting up between the courts and 
staff at the Administrative Office whereby we are sending staff 
from the Administrative Office out to the courts for hands-on expe- 
rience and observation and learning firsthand the courts’ needs and 
working with people. This is on a temporary basis. And vice versa, 
we are bringing people in from the courts, administrative personnel 
from the courts into the Administrative Office for a period of time 
to see how we function. And, we are integrating our services, I 
think, very effectively that way. 

The response we have been getting from the courts has been very 
encouraging in that regard. And as I mentioned earlier, we have 
reduced the staff levels at the Administrative Office to below what 
they were 15 years ago. We have managed to maintain services 
and become more efficient, I think. So that has been very encour- 
aging, and the feedback from the courts has been positive, too. 

Mr. Serrano. And you had wide participation when you did this. 

Mr. Duff. Well, it is going to increase. We are phasing this in. 
Of course we are mindful of the funds that we have to do this, but 
it has been effective, even in the small numbers that we have start- 
ed this with. 

federal protective service court security pilot 

Mr. Serrano. Let me ask you a question about court security, 
the court security part of the program. The fiscal year 2010 budget 
request includes $7.3 million for one-time court security costs, in- 
cluding implementation of the court security pilot program, which 
this subcommittee authorized in fiscal year 2008. Last year we 
were told that the plan’s implementation date was fall 2008. But 
to my knowledge, this pilot still has not gotten underway, at least 
not in more than one courthouse. 

Please update us on the progress of this part of the program, in- 
cluding why it is taking so long to get started. 

I also understand that you are requesting an increase of $7.3 
million for 2010 for implementation of this project. Why are those 
funds needed? I thought the court security pilot project was sup- 
posed to be budget-neutral. 

Judge Gibbons. With regard to the cost of the pilot, I will cer- 
tainly go back and see what we represented about that and why 
we are now saying something different, if we indeed are. 
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The pilot project is underway in all of the seven locations. It did 
take a bit longer than we anticipated. And actually there are now, 
I think a bit surprisingly, given the state of the economy, some va- 
cant CSO positions within the pilot program. We have been told 
that the reason for those vacancies is that perhaps court security 
officers who have been out of the workforce for a time are applying 
for the positions, and that there are being more incidents of failed 
medical examinations and unacceptable background checks than 
might be expected. So that has been a difficulty that they have 
had. But to my knowledge, the program is underway. 

We expect that the Marshals Service is establishing reporting re- 
quirements with respect to all the sorts of security incidents that 
occur in a building. And we expect to have good information from 
the pilot program at its conclusion. 

Mr. Duff. I am told that the budget increase is for FPS costs, 
but that the pilot project is cost-neutral. The request for increased 
funds is not related to the pilot program. 

Mr. Serrano. So it is neutral. 

Judge Gibbons. The FPS budget increase is a result of the esti- 
mate that the FPS has given us for maintaining current services. 
They charge us this fee, and only about $150,000 of the amount re- 
quested is for new space that we will be occupying. The remainder 
is just the amount that FPS is intending to increase the fee. 

VIOLENCE ON THE BORDER — SECURITY OF JUDGES 

Mr. Duff. Mr. Chairman, if I might, there is one other related 
follow-up point on what Congressman Culberson raised earlier 
about the violence on the borders. We are concerned about how 
that might spill over to the courts and judges. There may be a 
point in time where we would come to the committee for help in 
that regard. But you were absolutely right about the role of the 
courts in law enforcement. That is not within our jurisdiction. But 
that situation on the border has raised some security concerns for 
us, so that is something we are paying close attention to. 

Judge Gibbons. And I am not sure whether Representative 
Culberson was talking about the sort of spillover violence that we 
are concerned about from things that are happening in Mexico now, 
or whether he was just talking about crime that would occur other- 
wise, domestic crime as it were. 

Mr. Duff. My impression was it was the latter. And I think the 
Chairman was right about our role in that. It is very limited. 

Mr. Serrano. Well, in his absence, to his credit he has always 
been strong on the issue of border security and crime along the bor- 
der, so I am sure he was speaking to all of the above. 

Mrs. Emerson. 

OVERSIGHT OF GSA COURTHOUSE PROGRAM 

Mrs. Emerson. I actually have some kind of technical questions 
I would like to ask if I could. You were talking about the stimulus 
money and how that was going to enable you to at least get started 
on the five courthouses that you wanted to work on. 

But let me ask you a question. I guess you all pay about $1 bil- 
lion a year to the General Services Administration, as you all 
know. That is also under our jurisdiction. Do you play any over- 
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sight role, any oversight of GSA in their construction of court- 
houses, just to ensure that they stay on time and under budget? 
But I really shouldn’t even — I can’t equate a courthouse with on 
budget and on time, at least in my own personal history of court- 
house construction. But there may be some. 

But I mean, how do you all — because in building our courthouse 
in Cape Girardeau, other than if I would call the judges and say, 
would you please get on them because we are having some issues 
here — because I figured it was best to come from both sides — I 
mean, is there a formal role that you all are supposed to play, or 
is it just like if someone like me calls you up and says you need 
to beat up on these guys. 

Mr. Duff. In my experience I never had to call the judges to en- 
courage them to complain about anything with regard to their 
courthouse project. They take that initiative on their own. My expe- 
rience has been that the judges are pretty vigilant about paying at- 
tention to the needs of the courts when there are construction 
projects in their districts. 

I don’t know that I would say they micromanage these projects. 
But we do have judges and court administrators at the locations 
where the projects are undertaken involved in pushing and prompt- 
ing and encouraging timely completion. Although we don’t have ul- 
timate control over the project, we certainly agitate where it is 
needed and encourage where it is needed. 

We also have a Judicial Conference Committee, our Space and 
Facilities Committee, that pays close attention to the projects 
around the country and the needs around the country. 

NON-RESIDENT COURTHOUSES 

Mrs. Emerson. Are there any underutilized or nonresident court- 
houses that you don’t need anymore? 

Judge Gibbons. I don’t know the specific answer to your ques- 
tion. But there is a process by which our Space and Facilities Com- 
mittee looks at those kinds of issues and determines whether facili- 
ties are no longer needed. 

You know, I am from the Sixth Circuit, and I recall an incident 
where a building in Ohio was turned back to — I can’t recall wheth- 
er it was GSA, but we are no longer occupying that building. And 
there is a formal process for doing it. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 

In March 2006, the Judicial Conference adopted revised criteria that included a 
cost-benefit analysis for circuit judicial councils to use when determining whether 
to close non-resident facilities (JCUS — MAR 06, p. 28). Since that time, non-resident 
facilities in Thomasville, Georgia and Ft. Dodge, Iowa have been closed. At the 
present time, there are no other facilities under consideration for closure. 

INFORMATION TECHNOLOGY 

Mrs. Emerson. I appreciate that. Let me ask you about the infor- 
mation technology tools and investments that you all want to 
make, particularly for both information technologies and tele- 
communications programs. 

I would like to know, number one, how you believe that invest- 
ment will improve court operations. Would such an investment pos- 
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sibly reduce the need for additional staff, staffing requirements in 
the future? So answer those first, and then I have one follow-up. 

Judge Gibbons. The information technology projects that have 
been brought to fruition within the Judiciary have been very suc- 
cessful and have really enhanced the courts’ ability to do their 
work. 

Probably the one that deserves most discussion is what we call 
CM/ECF. The Case Management Electronic Case Filing system 
was developed entirely within the Judiciary specifically for its 
users, extensively piloted and tested within the Judiciary. All of 
the bankruptcy courts and the district courts are now, and have 
been for some time, doing electronic case filing and case manage- 
ment. The appellate courts are now coming on-line. It is not just 
a great benefit to us and our staffs and the way we operate, but 
also to the public and to lawyers and parties who come before the 
court. 

We also have automated the system by which our probation offi- 
cers get information that aids them in supervision. We have an 
automated accounting system, an automated personnel system. 
And then, of course, our e-mail system is Lotus Notes. Appellate 
courts, for example, function almost exclusively now through e-mail 
and sometimes fax communication. 

Mrs. Emerson. So 

Judge Gibbons. Do you want me to go on to part two? 

Mrs. Emerson. Yes, do part two, please. 

Judge Gibbons. Okay. Staffing. 

Yes, there have been some staff savings, although it is sometimes 
hard to figure out what the direct correlation is. We know that in 
the bankruptcy area, bankruptcy courts were able to operate with 
fewer staff. When we went to the automated systems, and particu- 
larly automated noticing, prior to the new statute in 2005, even 
though the bankruptcy filings had continued to go up, bankruptcy 
staff was down 3.5 percent. And we attribute that to automation. 

In the probation and pretrial area there has really been a recon- 
figuration of who the personnel are. The Probation and Pretrial 
Services Offices now utilize 25 percent fewer support staff people, 
and they are able to function self-sufficiently and independently in 
the field with all the new tools they have been given. 

Consolidation of servers has also been a big saver for us. Time 
is saved by the processing of financial transactions automatically. 
And then there is the whole issue of the use of its technology in 
trial, which through presenting evidence, video evidence and the 
like, can really enhance the trial experience for jurors in particular. 

Mrs. Emerson. I appreciate that, because there are so many dif- 
ferent agencies with whom we work who are trying to upgrade 
their IT capabilities — IRS, the Census, FBI, the Department of Ag- 
riculture — and it has been a total nightmare. Total nightmare. And 
they just keep asking for billions here and billions there, and there 
is no end in sight. And certainly no progress has been made in 
being able to either set up an entire new system, integrate the old 
stuff into some of the new things they have done. And it is a bot- 
tomless pit. 

Judge Gibbons. Well, the money we ask you for is not for sys- 
tems that are not functioning. Our request will enable us to move 
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to the next generation and to improve technology. The systems we 
have serve us very well. I am sure there are probably some things 
about our culture and our oversight of those systems that have en- 
abled us to convert and develop IT programs successfully. I do not 
see the Judiciary as having those kinds of problems. We are mov- 
ing forward, not trying to fix things we haven’t gotten right in the 
first place. 

Mrs. Emerson. That is a breath of fresh air. 

Director Duff, you all are comfortable at the administrative office 
that you have all the technical expertise necessary to sort of look 
forward? 

Mr. Duff. Yes. We have new leadership in the IT area at the AO 
that we are very excited about. And we are interacting well with 
the courts. We work closely with them to figure out what makes 
more sense to do locally as opposed to nationally and try to main- 
tain efficiencies that way. And we delegate where it makes sense. 
Where it is more cost-efficient to have a national system, we do 
that. So it is really trying to affect that balance. I think we have 
made great strides in improving communication on that, and we 
are pretty proud of the way that is developing. 

Mrs. Emerson. Might you be willing to lend that person or those 
people to some of these other agencies? Seriously. 

Mr. Duff. I would be happy to talk with them. 

Mrs. Emerson. Thank you. 

Mr. Serrano. Thank you. I have one last question. And we have 
a series of votes coming up, so it will give us an opportunity to fin- 
ish up. 


NATURALIZATION CEREMONIES 

Last December, the Office of the Ombudsman for Citizenship and 
Immigration Services at the Department of Homeland Security 
issued a report or recommendations on the conduct of naturaliza- 
tion ceremonies. In many areas Federal judges conduct these cere- 
monies and swear in new citizens, although ICE has the — Citizen- 
ship and Immigration Services has the authority to conduct citizen- 
ship ceremonies on its own if the courts prefer not to. 

Having a judge preside adds to the importance of the day, and 
I think it also sends a message that there is nothing more honor- 
able than the courts, and therefore when you get sworn in, that is 
what you are looking at. 

While the report says that generally the Federal courts are very 
responsive to requests to make judges available for these cere- 
monies, it also found some problems. Among other issues the report 
notes that one district court refused to schedule additional cere- 
monies to accommodate the large number of applicants who had 
completed processing in the fall of 2008 and refused to allow the 
Immigration Services to administratively naturalize those appli- 
cants. As a result, 1,951 individuals had not received the oath in 
time to register to vote in the 2008 elections. 

The report also cited other problems relating to scheduling pay- 
ments of courts and other issues. While I realize that the Federal 
judges are quite busy, one would hope that they could make time 
for swearing in new citizens. That should be one of the most pleas- 
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ant of their duties. In fact, I tell you, I wish we had the ability to 
do that, because I would be at every ceremony in my district. 

Mrs. Emerson. Absolutely. 

Mr. Serrano. Do you get to swear them in? 

Mrs. Emerson. I get to be there and make a little speech, yes. 

Mr. Serrano. Okay, just wanted to check because we may have 
to recall a few. 

I was saying I wish we could do what the judges do. 

Mrs. Emerson. There are some Members of Congress who are al- 
lowed to marry people, so if you are allowed to marry someone 

Mr. Serrano. That is California, right? 

Mrs. Emerson. Yeah. You can do it on line, you can do an on- 
line application to allow us to do that. 

Mr. Serrano. Anyway, that should be one of the most pleasant 
duties was my last comment. 

Are you aware of the Citizenship and Immigration Services re- 
port or of any issues with the conduct of these ceremonies? Can you 
tell us what steps the courts are taking to ensure that these cere- 
monies are available in a timely manner? 

If neither of you are familiar with the issue I would appreciate 
it if you could get back to us with a response for the record. 

And I want to emphasize that I realize that there is a lot of work 
going on, and we don’t want to load up more work, but this is such 
an important thing to carry out. And immigration continues to be 
a very difficult issue. So when you get folks who go through the 
process and become citizens — I have been to a few of them, and it 
is just wonderful. No one is unhappy. It is like a graduation. Every- 
body is waving the flag. It is just wonderful. 

I think if I was a judge I would want to get out of other work 
and go do the ceremonies. 

Judge Gibbons. I am itching to talk to you about this, because 
the Ombudsman and I do not see eye to eye on what the situation 
is in the Federal courts with respect to their eagerness to perform 
these ceremonies. Federal judges administered the oath to over 
450,000 new citizens last year. In fact, I have never known a court 
that was not eager to do the ceremonies. Judges feel just as you 
described that they should feel. 

I was in the district court for 19 years and I don’t know any ex- 
perience I have had as a judge that is more a lump-in-your-throat 
moment than those ceremonies in which I participated. We did a 
very large one during Law Week in May, and then we did other 
large ones throughout the year that were not quite as big as the 
May one, but over the years the numbers increased as well as the 
frequency. 

And I think that judges in general feel that way. We are there 
for so many low points of people’s lives. And what a joy to be there 
for this high point in a person’s life that is such a powerful re- 
minder to all of us of the promise of citizenship in our country. 

I am confident that any delays or unwillingness to schedule a 
ceremony that the Ombudsman pointed out, are very isolated or 
the result of a lack of communication. I am just not sure. The Om- 
budsman Report seemed to reflect a preference or a lack of under- 
standing as to why there should be a preference for the formality 
and the dignity and the specialness of a court proceeding. But the 
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courts do not feel that way. I believe our record of holding these 
ceremonies is a very good one. 

There are many stories of judges who make a house call or who 
work with individuals to administer the oath in chambers if there 
is a particular deadline, in addition to all of these larger pro- 
ceedings we do. 

And so the Ombudsman and I do not have the same view of the 
situation. And I fully share your take on how important this is and 
how eager the judges ought to be, to be participants in this process. 

The thing about the payments, I don’t understand either. The 
funds don’t go to the individual courts. There is an administrative 
processing fee for the courts to handle all the paperwork. It goes 
to the general operating fund. And I don’t know why a court — no 
court would have a motive with respect to a payment to delay or 
not hold a proceeding or anything of that sort. 

Mr. Serrano. Well, Your Honor, your statement is pretty strong, 
and I know that I can feel the passion in your refusal to accept the 
report’s allegations of findings. Is there a process by which you get 
to speak to the Ombudsman and discuss the findings? 

Judge Gibbons. I am not sure what the process is. We will get 
back to you if neither of us knows. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following additional information:] 
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There is no forma! process whereby the Judiciary can refute the findings of the ICE 
Ombudsman report about naturalization ceremonies. The Judiciary did not get an opportunity to 
review or comment on the December 1 6, 2008 report issued by the ICE Ombudsman prior to its 
release. This may be due to the fact that the Ombudsman has no oversight authority over the 
Judiciary, and his role as defined by statute and stated on his website is to “assist individuals and 
employers in resolving problems with USCIS” and “identify areas in which individuals and 
employers have problems in dealing with USCIS.” Unlike the GAO, the Ombudsman does not 
provide his report for comment prior to its release and does not include in his report responses 
relating to issues raised by USCIS, nor does he include response letters in an appendix to the 
report. The USCIS, which is under the Ombudsman’s oversight, is provided an opportunity to 
respond to the Ombudsman only after a report is published. The agency’s response is then posted 
on the Ombudsman’s web site in an area of the site separate from the report. 

The Ombudsman did contact the Administrative Office of the United States Courts in 
October of 2008 with a request to meet with staff regarding the Judiciary’s role in the 
naturalization process. Staff did meet with the Ombudsman and his staff on October 16, 2008. 
The Ombudsman’s office apparently did not understand why the judges and courts would take 
time out of their busy schedules to conduct these ceremonies. The only reason they could see for 
courts holding judicial ceremonies was that individual courts wanted to profit from the 
approximately $14.00 per oath allotted to the Judiciary. The AOUSC staff made them aware of 
the fact that the individual courts do not collect the fees nor do they get any monetary benefit 
from conducting the ceremonies. Fees are transmitted directly to the AOUSC and deposited into 
the Judiciary’s general operating funds. Unfortunately, however, the Ombudsman’s incorrect 
view as to a court’s profit motive in conducting ceremonies was included in the December 16, 
2008 report and probably provided the report with more media attention than it otherwise would 
have received. 

The Ombudsman also related some anecdotal information on problems with court 
ceremonies, but because he would not provide detailed information on the courts involved, the 
information could not be verified. Prior to the report the Ombudsman’s staff had observed about 
a half dozen ceremonies out of the thousands held each year by the courts and also spoke with 
USCIS staff only to provide these examples. In the few instances in which some detail was 
provided, they held the AOUSC to confidentiality and asked that the courts not be contacted. To 
the AOUSC’s knowledge, none of the incidents reported were the result of complaints raised by 
individuals or employers. These incidents were included in the December 16, 2008 report even 
though the Ombudsman admittedly did not make any effort to talk with personnel from the courts 
involved or allow us to do so. 
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Since the October meeting with the Ombudsman, AOUSC staffhave met twice with 
representatives of the USCIS to discuss the Ombudsman’s comments. The first meeting, held on 
October 24, 2008, was held at the request of USCIS. The representatives, including the Chief of 
Field Operations, commended the courts for providing extensive assistance in conducting the 
record-setting number of naturalizations in 2008. They indicated that the number could not have 
been achieved without the courts’ participation. The USCIS representatives, after being briefed 
on the upcoming report by the Ombudsman, were concerned that the his report might not provide 
a fair picture of the court’s conduct of naturalization ceremonies. They were planning to correct 
the misimpressions in the Ombudsman’s report through their formal response and offered to 
include information provided by the courts. The AOUSC has provided comments to the USCIS 
for inclusion in their response which has not yet been posted. 

The AOUSC and the USCIS, have been working together on resolving or addressing any 
legitimate issues raised in the Ombudsman’s report. The AOUSC has already sent out a memo 
addressing funding for ceremonies conducted by the courts at a location other than the 
courthouse. There had been some confusion on the part of both the USCIS and court personnel 
as to the court’s obligations to fund the rental and other costs related to these ceremonies and the 
memo, which was also provided to the USCIS for distribution to their field offices, is intended to 
clear up that confusion. Virtually all of the other issues raised in the report are a result of the 
Ombudsman’s office not being aware of all the applicable facts and information relating to the 
anecdotes discussed in the report, some of which occurred over six years ago. 

The Ombudsman’s office, since the publication of the December 1 6, 2008 report, has sent 
two letters to the AOUSC offering to assist the courts in setting up procedures for the conduct of 
judicial ceremonies, a task which appears to be beyond the scope of their statutory 
responsibilities. The letters indicate that the Ombudsman’s staff will continue to monitor court 
ceremonies and include their observations in a June 2009 report to Congress. There was no 
indication in the letters that the courts will be provided with an opportunity to verify and/or 
address comments on court conduct of ceremonies contained in the June report. 

The judiciary is always eager to improve its procedures but, given the facts discussed 
above, the AOUSC has chosen to continue to work directly with the USCIS on any issues arising 
from the conduct of naturalization ceremonies and the two agencies have agreed to meet on a 
regular basis. The vast majority of judges are eager to participate in naturalization proceedings. 
They believe that a courthouse naturalization ceremony with a judge presiding provides a 
solemnity to a very significant event in the new citizen’s life that he or she can share with family 
and friends, and leaves those attending the ceremony with a broader and more positive view of the 
role of courts and the justice system in the lives of all our citizens. As one naturalized citizen 
wrote after reading an article about the effort in New York City to end court ceremonies, “People 
come to America with ‘Great Expectations.’ Becoming a citizen is a great time in one’s life and 
the Judicial experience is one you never forget.” 
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Mr. Duff. Right. Well, we were surprised with some of the find- 
ings or allegations by the Ombudsman. But just to support what 
Judge Gibbons has said, we encourage our judges to participate in 
these ceremonies for all the reasons she articulated so well. 

Just to put in some perspective what the Ombudsman’s criti- 
cisms were, one of the criticisms was that a ceremony was delayed 
for about an hour. Well, we looked into that. The reason it was de- 
layed was because the judge wanted the Member of Congress to be 
there for the ceremony. The Member wasn’t there. 

Mr. Serrano. Hey, traffic in the Bronx is not that easy. 

Mr. Duff. But we encourage these sorts of ceremonies. And, 
quite candidly, it is an opportunity for our judges to interact with 
Members of Congress. We are always here with our hands out, 
seeking money from you. We always want something from you. We 
are looking for ways to work with you on other matters of mutual 
interest. And this is one we have highlighted. 

In our Judicial Conference, in our meetings with judges, we en- 
courage them to reach out to their Members of Congress, invite 
them to attend these ceremonies. It is a great opportunity, as Rep- 
resentative Emerson has indicated, to participate in and be out 
front publicly on a good event. So I assure you that this is some- 
thing that we feel strongly about, too, and want it to be everything 
Judge Gibbons has described. 

Mr. Serrano. On a lighter note, I remember, Mrs. Emerson, that 
I went to a ceremony. On the way out, I said to one person, “Con- 
gratulations. How are things now that you are a citizen?” She said, 
“Well, my taxes are too high.” And I said, “Do you know some- 
thing? You are going to be a great American, you have got all the 
qualifications.” 

Anything else? 

Mrs. Emerson. Thanks Mr. Chairman. I have got a couple of 
questions I would like to submit for the record. 
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QUESTIONS FOR THE RECORD 
The Judiciary 

The Honorable Jose E. Serrano, Chairman 
Subcommittee on Financial Services and General Government 
March 19, 2009 

1. Please provide a table showing, for each account in the Judiciary budget (including the 
Judiciary Information Technology Fund), for each of fiscal years 2006 through 2009 
and for the fiscal year 2010 budget request, the actual or estimated amount carried over 
from the previous fiscal year, the amount appropriated, the amount becoming available 
from fee income or other non-appropriated sources, the amount obligated, and the 
amount carried over into the next fiscal year. For carryover, please separate the totals 
into amounts from discretionary appropriations and amounts from fee income and 
other non-appropriated sources. 

Please refer to Attachment 1. 
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2. Please provide a table showing, for each account in the Judiciary budget, for each of 
fiscal years 2006 through 2009 and for the fiscal year 2010 budget request, the actual or 
estimated number of full-time equivalent employees. 


THE JUDICIARY 


Summary of FTE for Fiscal Years 2006-2010 


Appropriation 

FY 2006 
Actual 

FY 2007 
Actual 

FY 2008 
Actual 

FY 2009 
Estimate 

FY 2010 
Request 

Supreme Court 






Salaries and Expenses 

470 

470 

470 

480 

485 

Building and Grounds 

34 

35 

35 

43 

46 

Court of Appeals for the Federal 






Circuit 

121 

134 

135 

147 

160 

Court of International Trade 

75 

78 

79 

80 

80 

Court of Appeals, District Courts, 






and Other Judicial Services: 






Salaries and Expenses 

28,723 

HU 

29,172 

29,529 


Defender Services 

2,270 


2,439 

2,623 

2,736 

Fees of Jurors & Commissioners 

0 

0 

0 

0 

0 

Court Security 

54 

40 

53 

62 

70 

Subtotal, Courts of Appeals, District Courts 

31,047 

31,179 

31,664 

32,214 

32,886 

and Other Judicial Services 






Administrative Office of the United 

648 

637 

617 

639 

639 

States Courts 






Federal Judicial Center 

126 

129 

132 

134 

138 

Judicial Retirement Funds 

0 

0 

0 

0 

0 

United States Sentencing Commission 

105 

99 

97 

105 

105 

Total, Judiciary 

32,626 

32,761 

33,229 

33,842 

34,539 
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3. What would be the effect on the Judiciary’s budget request if the average pay raise for 
Federal civilian employees was set at the 2.0 percent level used in the President’s fiscal 
year 2010 budget, rather than at the level used in preparing the Judiciary’s budget 
request? Please provide estimates of the effect on each account in the Judiciary budget. 

The Judiciary’s original appropriation request of $7,036 million assumed a pay 
adjustment of 4.2 percent in fiscal year 2010. A pay adjustment of 2.0 percent would equate to a 
reduction of $ 70 million , lowering the request to $6,966 million. The following table shows the 
estimated impact on each account in the Judiciary budget. 

n IF. J IDICIVR Y - .1 AN 2010 PAY INCREASE ANALYSIS 
Summary of Appropriation Request ($000) 



FY2010 
Original 
Request (4.2% 
Pay Adjustment) 


FY2010 

Revised Estimate 
(2.0% Pay 
Adjustment) 

Supreme Court 

Salaries and Expenses 

74,740 

I 

73,827 

Buildings and Grounds 

14,568 


14,525 

Total, Supreme Court 

89,308 

(956) 

88352 

Court of Appeals for the Federal Circuit 

36,981 

(5335) 

36,646 

Court of International Trade 

21,517 

(5128) 

21389 

Courts of Appeals, District Courts and 

Other Juticial Services 

Salaries and Expenses - Direct 

5,162,252 

(557,954) 

5,104,298 

Vaccine Injury Fund 

5,428 

- 

5,428 

Total, Salaries and Expenses 

5,167,680 


5,109,726 

Defender Services 1/ 

982,646 

1HK3E 

974310 

Fees of Jurors and Commissioners 

63,401 

- 

63,401 

Court Security 

463,642 

(584) 

463358 

Subtotal (CADCOJS) 

6,677,369 

(66,474) 

6,610,895 

Administrative Office of the US. Courts 

83,963 

(51391) 

82372 

Federal Judicial Center 

27,486 

(5280) 

27306 

Payment to Judicial Retirement Funds 

82374 

- 

82374 

Sentencing Commission 

17,056 

($168) 

16,888 


7,036,054 


6,966322 


1/ For the Defender Services account, a revised pay assumption reduces the requested panel attorney 
hourly rate adjustments for fiscal year 2010 as follows: The capital rate would increase from $175 to 
$177 (instead of to $181) and the non-capital hourly rate would increase from $1 10 to $11 1 (instead of to 
$114). The requested program increase for the non-capital hourly rate would still be a $28 dollar increase 
to the hourly rate but from $111 to $ 1 39 per hour (instead of from $ 1 14 to $1 42 per hour). 
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4, Please explain the sources of funds deposited into the Judiciary Information 
Technology Fund and the uses to which these funds are put. 


SOURCES OF FUNDS 

Each fiscal year, the IT requirements of the courts are financed via the JITF from a variety of 
sources: 

• Deposits from the court’s Salaries and Expenses account; 

• Receipts from the Electronic Public Access (EPA) program; 

• Unobligated balances in the fund from prior years; 

• Proceeds from the sale of excess IT equipment; 

• Court reprogrammings into the Fund from non-IT allotments that are reprogrammed 
locally for IT initiatives in accordance with the budget decentralization program; and 

• Voluntary deposits from non-mandatory Judiciary users of the Fund (such as the Court of 
International Trade, the U.S. Sentencing Commission, the Administrative Office of the 
U.S. Courts, and the Court of Appeals of the Federal Circuit). 

Deposits from the Salaries and Expenses account : The majority of the financing in the 
JITF originates from new deposits from the Salaries and Expenses account. The source of the 
Salaries and Expenses funds is annual appropriations. The amount of appropriated funds to be 
deposited is calculated based on current estimates of total obligation requirements offset by 
available non-appropriated sources of funds. As non-appropriated sources of funding increase, 
the amount of deposited appropriated funds necessary to fund obligation requirements decreases. 
Conversely, if non-appropriated funding levels decrease, then additional appropriated funds may 
be required in order to ensure that funds are available to meet critical IT requirements. 

EPA Receipts : Non-appropriated fund sources include fee collections from providing the 
public with electronic access to court records and unobligated carry' forward balances from prior 
years. Receipts are collected through the Judiciary's Electronic Public Access Program (EPA), 
which encompasses systems and services that provide the public with electronic centralized 
billing, registration, and technical support services through the Public Access to Court Records 
(PACER) Service Center. The program provides internet access to data from case files in all 
court types, in accordance with policies set by the Judicial Conference and congressional 
directives. 

Unobligated balances : Unobligated balances from prior years include “Savings and 
Slippages." Balances categorized as “savings” are the result of reduced requirements, lower than 
anticipated costs, and increased efficiencies. The Judiciary uses “savings" balances as a general 
offset to the appropriations deposit in the JITF. The second source of unobligated balances in 
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the JITF is categorized as "slippage.” During the course of the fiscal year, information 
technology requirements may “slip” from one year to the next due to delays in awarding 
contracts or obtaining necessary equipment and infrastructure, technology changes, or continued 
analyses of alternatives. While “slippage” becomes part of the overall unobligated balance in the 
JITF, the-Judiciary recognizes that the planned obligation of funds for the original purpose still 
exists - it has merely been delayed. As a result, total obligation requirement in the upcoming 
budget year may increase due to slippage; however, because the funding associated with the 
slippage is carried forward from the previous year and designated for the same purpose in the 
current year, there is no net increase to appropriation requirements. 

Proceeds from the sale of excess IT equipment : Proceeds from the courts' sale of excess 
IT equipment which are deposited into the Fund are minimal and average less than $100,000 per 
year. 


Court reprogrammings into the Fund : Court reprogrammings from non-IT funding may 
be reprogrammed locally into the Fund in support of the judiciary requirement that all IT-related 
expenses must be made in the Fund. 

Voluntary deposits from non-mandatory Judiciary users : The voluntary deposit into the 
Fund from non-mandatory users allows the non-mandatory users to deposit the IT funds for use 
in the current year or to carry forward for planned uses in the next fiscal year. 


USES OF THE FUNDS 

Funding for the JITF Salaries and Expenses obligations supports eleven distinct IT 
program components that are indicative of the cost drivers in the JITF program. These 
requirements by major initiative support the IT systems that provide judges and staff with the 
tools they need to perform their day-to-day work. The eleven program components are described 
below: 


• Court Administration and Case Management Systems : This category encompasses 
systems that assist courts in managing cases and case files for appellate, district and 
bankruptcy courts (the Electronic Case Files/Case Management system) and the Central 
Violations Bureau. Other systems also include juror qualification, management, and 
payment; the management and administration of library functions (e.g., acquisitions, 
cataloging, serial control); and the operations and maintenance for the Central Violations 
Bureau which provides case management and financial information for petty offense and 
misdemeanor cases initiated by violation notices. 

• Judicial Statistics and Reporting Systems : This category includes systems to support the 
operations and maintenance and ongoing systems development for gathering and 
reporting statistics in the Judiciary; financial disclosure reports by judges and judiciary 
employees (for completing financial reports required by the Ethics in Government Act of 
1978); inter-circuit assignments for courts of appeals and district courts; bankruptcy 
administrator management and reporting to manage cases, oversee the trustees' activity, 



and provide reports to federal judges; the law clerk hiring process; and electronic 
document capabilities for the federal rule-making process. 

Courtroom Technology Program ; This program provides for the installation and 
maintenance of courtroom technologies to improve the quality and efficiency of 
courtroom proceedings. The Judiciary continues its program to equip courtrooms with a 
variety of technologies to improve the quality and efficiency of certain aspects of 
courtroom proceedings. These technologies include video evidence presentation 
systems, video conferencing systems, and electronic methods of taking the record. The 
Judicial Conference has endorsed the use of such technologies in the courtroom as they 
can improve trial time, lower litigation costs, facilitate fact-finding, enhance the 
understanding of information, and improve access to court proceedings. 

Court IT Allotments : IT allotments are provided to the courts each fiscal year in four 
parts: (1) an IT infrastructure allotment, based on an industry-standard funding model, 
for maintenance and cyclical replacement of desktop PCs, local-area networks, and 
related systems; (2) a historical-based allotment for IT training, phone bills, and other- 
related operating expenses; (3) an allotment for the courtroom technology formula which 
provides funding at the local level for continued infrastructure of aging courtroom 
technology systems; and (4) probation and pretrial services offices receive an IT law 
enforcement allotment for program specific requirements such as firearms simulators, 
forensics hardware and software, and global positioning system tools. 

Probation/Pretrial Services Management Systems : This program provides probation and 
pretrial services personnel case management and decision support tools as well as tools to 
access critical case information while working in the field. Support is also provided for 
storage and sharing of electronic documents, collection, analysis, and reporting of client 
data, and the IT needs of the Federal Law Enforcement Training Center. 

Financial Systems : In addition to the Judiciary's financial accounting system, this 
program includes systems to support the local court budgeting process, the payment for 
private court-appointed counsel and expert services, tracking and monitoring criminal 
debt imposed by the court, the handling of cash receipts, reporting of court payroll 
information, and the management of travel expenses. The Judiciary is moving to a single 
integrated accounting system that will allow timely access to data to support the federal 
accounting standards including the e-government requirement for daily reporting to the 
Department of Treasury, and provide enhanced reporting capability. 

Human Resources Systems : This program encompasses systems for personnel, payroll, 
and retirement related services, judges’ retirement, fair employment practices reporting, 
and integration of all human resources-related items as well as efforts to reduce travel- 
based training. It also includes equipment to produce educational news programming for 
the judiciary, the public, and Congress. 

Management Information Systems : This program component includes a 
collection of systems and activities to support the procurement process, the 
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Judiciary’s national web sites, collection of survey information, the national 
records management program, and the Guide to Judiciary Policies and 
Procedures (Guide). The Guide is the official medium by which guidance and 
information is provided to the courts to support of its day-to-day operations. 

This program component also includes systems to manage facilities projects and to 
support planning and decision-making with staffing, financial, and workload data. 

These management information systems enhance productivity and ensure 
adherence to policies and procedures. For example, the Judiciary Facilities Asset 
and Construction Tracking System enables analysis of rent reports from GSA to 
project related schedules and cost information. Access to this information assists 
the judiciary with its rent validation efforts. In addition, this category includes 
the Guide enhancement project to automate all 1 1 volumes and provide enhanced 
search capability. 

• Infrastructure and Collaboration Tools : This program component includes funds 
managed centrally on behalf of the courts to maintain the infrastructure for the national 
IT program. The Infrastructure and Collaboration Tools category includes national 
software licenses; maintenance and replacement of servers and help desk services; e-mail 
messaging; IT security and national gateways; the judiciary's data center; IT project 
management; information systems architecture (and assessment of new technologies); 
local court grants for technology innovation; portal technology; infrastructure for 
identity management services, and the Court Operations Support Center. 

• Telecommunications Program : This program provides support for voice and data 
transmissions services and telecommunications equipment for new buildings. (Funds for 
local, long-distance, and cellular service, and telephone system maintenance for the 
courts are included in Court IT Allotments.) The Judiciary’s communications program 
allows the Judiciary to maintain communications services for the appellate, district, and 
bankruptcy courts and for probation and pretrial services offices and to procure 
communications equipment for new courthouses and for courthouses undergoing major 
repairs and alteration. 

• Court Support Program : This program funds staff that provide IT development, 
management, and maintenance services to the courts. These staff provide IT policy and 
planning guidance, architecture and infrastructure support, security services, 
development, testing, and implementation of national IT applications, IT training and 
other administrative and IT support services on behalf of the courts. 

The Judiciary has made a significant investment in information technology in recent 
years. This investment has created efficiencies by automating labor-intensive work processes 
and effecting cost savings and offsets in areas such as processing court filings, jury management, 
financial systems, printing, postage, personnel, space, travel, and training. On-going project and 
application development in the judiciary includes court administration/case management systems 
for appellate, district, and bankruptcy courts; judicial statistical and reporting systems; a 
courtroom technology program to improve the quality and efficiency of proceedings; court 
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allotments; probation/pretrial services management systems; financial systems for the courts; 
human resources systems; and management information systems. 

If the requested amount is not provided, continued development and implementation of 
these critical projects would be affected. In addition, support for operating and maintaining the 
Judiciary’s existing and newly installed information systems could be hindered, including 
support to the Judiciary Data Center, which provides centralized mainframe processing support 
to the courts for some personnel, payroll, financial, and statistical applications; infrastructure and 
collaboration tools; telecommunications program; and court support reimbursable programs. 
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5. What user fees are currently charged for obtaining court documents electronically 
through the PACER system? How much income have those fees generated during each 
of fiscal years 2006 through 2008 and how much income are they estimated to generate 
in fiscal years 2009 and 2010? What is the basis of computing those fees; in particular, 
what costs are they intended to recover? 

Fees currently being charged for obtaining documents electronically through PACER are 
as follows: 

• For electronic access to court data via a federal Judiciary Internet site: eight cents per 
page, with the total for any document, docket sheet, or case-specific report not to exceed 
$2.40, the fee for thirty pages. However, consistent with Judicial Conference policy, courts 
may, upon a showing of cause, exempt indigents, bankruptcy case trustees, individual 
researchers associated with educational institutions, courts, section 501(c)(3) not-for- 
profit organizations, court appointed pro bono attorneys, and pro bono ADR neutrals 
from payment of these fees. Courts must find that parties from the classes of persons or 
entities listed above seeking exemption have demonstrated that an exemption is necessary 
in order to avoid unreasonable burdens and to promote public access to information. 
Exemptions may be granted for a definite period of time and may be revoked at the 
discretion of the court granting the exemption. 

• For printing copies of any record or document accessed electronically at a public terminal 
in the courthouse: ten cents per page. This fee shall apply to services rendered on behalf 
of the United States if the record requested is remotely available through electronic 
access. 

In fiscal year 2006 and 2007 respectively, receipts from PACER fees generated $62.3 
million and $65.2 million. In fiscal year 2008, receipts from PACER fees increased to $76.8 
million; 17.8 percent above fiscal year 2007. Receipts for PACER fees are anticipated to 
increase to $87.1 million in fiscal year 2009 (13.3 percent above fiscal year 2008) and $94.0 
million in fiscal year 2010 (8.0 percent above fiscal year 2009). 

The basis for computing PACER fees has evolved over the past 20 years. In 1988, the 
Judiciary sought funding through the appropriations process to provide electronic public access 
services but was specifically directed by Congress to fund electronic public access services 
through the collection of user fees. As a result, the electronic public access program relies 
exclusively on fee revenue. In 1991, an initial fee of $1 .00 per minute for access to electronic 
information, via a dial-up bulletin board service, was set for the district and bankruptcy courts. 
Over the next five years, the fee was gradually reduced to $0.60 per minute. The revenue 
generated from these fees was used exclusively to fund the full range of Electronic Public Access 
services, including PACER. Fee revenue also provided each court with necessary hardware and 
software to support public access services. This included a personal computer for free public 
access at the front counter of all offices with ten or more staff, more than 700 regular telephone 
lines and more than 200 toll-free telephone lines. 
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In 1997, the Judiciary addressed three issues pertaining to providing electronic public 
access to court information via the Internet: 1) the establishment of an appropriate fee for 
Internet access to court electronic records; 2) the types of information for which a fee should be 
assessed; and 3) the technical approach by which PACER information should be provided over 
the Internet. 

In migrating to an Internet-based public access service, the Judiciary calculated the costs 
of offering both Internet and non-Internet access as long as necessary, with substantial software 
and telecommunications costs to be incurred for providing both types of service. The Judiciary 
examined four possible billing options: 1) a time-based fee which would simulate login time and 
assess the $0.60 per minute fee; 2) a per-page fee which would assess a fee based on the number 
of pages of information received by the user; 3) a search-based fee which would access a flat-rate 
fee for each search initiated and any data retrieved; and 4) a per byte fee which would assess a 
fee based on the number of character of information retrieved. With a focus on the fairest, most 
easily understood and most consistent method for charging, the Judiciary adopted the per-page 
fee option. This was found to be the simplest and most effective method for charging for public 
access via the Internet. The $0.07 per page electronic access fee was calculated to produce 
comparable fees for large users in both the Internet and dial-up applications and thus maintain 
the then current public access revenue level while introducing new technologies to expand public 
accessibility of the PACER information. 

In 2003, Congress expanded the permitted uses of EPA funds to include the operational 
costs for the case management/electronic case files (CM/ECF) system. In order to provide 
sufficient revenue to fully fund currently identified case management/electronic case files system 
costs, the $0.07 per page electronic access fee was increased to $0.08 per page. The fees paid by 
PACER users are used solely to fund Judiciary electronic public access programs and operations. 
Funds are used to pay the expenses of the public access program, including telecommunications, 
replication, and archiving expenses, as well as the Case Management/Electronic Case Files 
applications, and electronic bankruptcy noticing, which in 2008 transmitted more than 20 million 
bankruptcy notices. As PACER usage has increased greatly in recent years, so have the expenses 
associated with continually expanding network capacity and improving the systems architecture to 
keep up with the demand. In accordance with Congressional direction, fee revenue is also used to 
support other public access programs, including Violent Crime Control Act Victim Notification, 
on-line juror services, and the courtroom technology program. 

Fee revenue allows the Judiciary to pursue new technologies for providing public access, 
develop protoype programs to test the feasibility of new public access technologies, and develop 
enhancements to existing systems. By authorizing the fee, Congress has provided the Judiciary with 
revenue that is dedicated solely to promoting and enhancing public access. These services could 
not be provided without paying fees. The Judiciary is committed to charging the minimum fee 
possible simply to recover the cost of the service. These fees are only used for public access and 
are not subject to being redirected for other purposes. 
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6. I understand that there had been pilot projects underway to make PACER access 
available to the public free of charge at certain libraries, but that those projects were 
terminated last Fall. Is my understanding correct? If so, why were the projects 
terminated, and are there any plans to resume them? 

At its September 2007 session, the Judicial Conference of the United States endorsed a 
pilot project to provide fee-free PACER access at fifteen Federal Depository Libraries (FDLs). 
The purpose of the pilot program was to determine whether free access at libraries would reach a 
segment of the public that may have a legitimate desire or need for access to court information, 
but would be unlikely to go to the courthouse or establish a PACER account. This joint pilot 
between the Government Printing Office (GPO) and the Administrative Office of the U.S. Courts 
was not to exceed two years in length. 

The GPO sought volunteers to participate in the pilot from among its 1265 FDLs. In 
consultation with the GPO, the Administrative Office selected seventeen of the forty-nine 
volunteering FDLs to participate in the pilot. From October 2007 through September 2008, the 
seventeen PACER pilot FDLs promoted the service to the public and to their primary clientele. 
Examples of promotion activities included notices on library Web pages, postings to electronic 
discussion lists, handouts at the reference desk, presentations to college classes and bar 
association meetings, postings to blogs, cataloging record in OPAC 1 , press releases, signage 
within the library, and newspaper articles. 

There were three incidents of excessive PACER use during this pilot. The first two 
incidents were addressed by reaffirming the procedures that restricted the PACER account use to 
library-owned computers. The last incident, however, led to the pilot being suspended pending 
an evaluation of usage and an investigation of potential misuse. Upon conclusion of the 
investigation, the Judiciary will determine whether to resume the pilot with the appropriate 
safeguards in place. 

Prior to its suspension, the pilot was underway for eleven months. The data collected 
during that time suggests that the target population, a segment of the public that would be 
unlikely to go to the courthouse or establish a PACER account, was not reached as anticipated. 
Although the pilot was initially well publicized, some of the libraries did not followup with the 
desired level of public outreach. The Administrative Office will work with the Government 
Printing Office to determine whether free access to PACER can be integrated into a larger public 
outreach program by the FDLs. 

The first incident occurred when all the public access computers at a participating library 
were in use and library staff agreed to log into PACER on a patron’s laptop. At this particular 
FDL, there are several free (non-DCN) wireless internet connections that can be accessed from 
inside the library'. Unbeknownst to the library staff, the patron’s laptop utilized Internet 
Explorer’s remember login and password feature. Though the library staff had previously 
explained to this patron that the free access was for use only within the library, the patron used 


Online Public Access Catalog or OPAC is a computerized online catalog of the materials held in a 
library, or library system. 
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the stored login and password outside the library. When the unauthorized PACER use was 
discovered, the library changed its PACER password, and issued a warning to the patron. That 
unauthorized usage came to approximately $8,000. 

The second incident occurred at a different FDL where the library staff was logging a 
patron into PACER using a patron’s laptop. This patron accessed PACER only from within the 
library during business hours. However, this patron had an automated script running that was 
pulling data from PACER much more rapidly than could be done manually. We addressed this 
by reinforcing that access was only to occur from library-owned computers. This usage came to 
approximately $30,000. 2 

The final incident, and the one which precipitated the suspension of the pilot, was 
discovered when the response time of a court’s CM/ECF server appeared to be adversely 
impacted by what the court believed might be a data mining activity. 3 The FBI is currently 
investigating the incident. 


2 Unlike the first incident where the amount could be directly quantified, this virtual access was 
indistinguishable from other library access, and the estimate is in comparison to prior monthly usage. 

3 When a PACER user’s access adversely affects CM/ECF performance, the PACER user is contacted 
and requested to run its queries in the evening. 
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7. There have been reports of sensitive personal information such as social security 

numbers being included in documents posted on the PACER system. What safeguards 
are being employed to minimize those sorts of privacy violations and to correct them if 
they inadvertently occur? 

To prepare for electronic filing in the federal courts, the Judicial Conference adopted a 
privacy policy in 2001 to prevent the dissemination of personal identifiers contained in 
documents filed in the federal courts. Under the E-Government Act of 2002, which required the 
adoption of rules to protect privacy and security concerns relating to electronic filings, the 
Federal Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure were amended effective 
December 1, 2007, to prevent dissemination of personal identifiers in documents filed in federal 
courts. 1 The amended rules were adopted under the Rules Enabling Act, which requires years of 
study, open committee meetings, and public hearings. The privacy policy and the amended rules 
generally require that federal court filings must be available electronically to the same extent 
they are available at the courthouse, provided that certain personal identifiers, including social 
security numbers, are redacted from those filings by the attorney or the party making the filing. 

The 2001 Judicial Conference privacy policy and the 2007 privacy rules place the 
responsibility for redacting personal identifiers in court filings on the litigants and lawyers who 
generate and file the documents. The litigants and lawyers are in the best position to know if 
such information is in the filings and, if so, where. Making litigants and lawyers responsible to 
redact such information has the added benefit of restraining them from including such 
information in the first place. Requiring court staff to alter pleadings, briefs, transcripts, or other 
documents filed in court was considered. Because court staff are unfamiliar with the documents, 
this approach was impractical. In addition, having court staff unilaterally changing documents 
filed in court potentially compromises the neutral role the court must play. For these reasons, the 
federal rules impose the redaction responsibility on filers. The Committee Notes accompanying 
the 2007 rules clearly state: “The clerk is not required to review documents filed with the court 
for compliance with this rule. The responsibility to redact filings rests with counsel and the party 
or non-party making the filing.” 2 The courts have made great efforts to ensure that filers are fully 
aware of their responsibility to redact personal identifiers. Those efforts continue. 

Examples of steps currently in place to ensure that the privacy protections are followed 
include training lawyers when they register to use PACER and a number of instructions and 
reminders to lawyers and litigants on the obligation to redact personal identifier information. 
Court clerks use a variety of court communications, such as newsletters, listserves, continuing 
legal education programs, and notifications on websites administered directly by the courts, to 
reach as many filers as possible, as effectively as possible. Judges have received training as well 
on the importance of reminding lawyers and litigants of their redaction obligations. Court 
personnel have been trained in administering the privacy policy and rules, and additional training 
is taking place. On February 23, 2009, the Administrative Office issued a written directive to all 
clerks of court emphasizing the requirement to have personal identifiers redacted from 


' Fed. R. App. P. 25(a)(5); Fed. R. Bank. P. 9037; Fed. R. Civ. P. 5.2; and Fed. R. Crim. P. 49.1. 
2 Fed. R. Civ. P. 5.2 (Committee Note). 
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documents before they are filed and the importance of reminding filers of their redaction 
obligations. The directive provided clerks with a number of options for informing filers. Plans 
are underway to modify the national CM/ECF system to include an additional notice reminding 
fliers of their redaction obligation. In addition, information is being collected from the 
individual courts on their experiences with the privacy policy and rules. The responses will 
provide better information on the scope of, and reasons for, any noncompliance and on solutions 
to consider for possible national adoption. 

The reported instances of personal identifier information contained in court filings are 
disturbing, and the Judicial Conference has taken concrete steps to address them. Two 
Conference committees are reviewing the rules, the policy, and their implementation. The 
Privacy Subcommittee of the Rules Committee, which developed and proposed the 2007 privacy 
rules, is charged with the task of examining how the rules have worked in practice, what issues 
have emerged since they took effect on December 1, 2007, and why personal identifier 
information continues to appear in some court filings. The subcommittee includes 
representatives from the Advisory Rules Committees as well as the Court Administration and 
Case Management Committee. It will consider whether the federal privacy rules or the 
Conference privacy policy should be amended and how to make implementation more effective. 
The subcommittee will review empirical data; the experiences of lawyers, court staff, and judges 
with electronic court filings; the software programs developed by some district and bankruptcy 
courts to assist in redacting personal identifier information; and other measures taken by 
different courts to increase compliance with the privacy rules. 

Protecting both privacy and public access to court records raises difficult and complex 
issues. Court filings can be voluminous. Some cases involve hundreds or even thousands of 
pages of administrative or state-court paper records that cannot be electronically searched. 
Redacting personal identifier information in certain criminal proceedings may interfere with 
legitimate law enforcement activities. Erroneously redacting information can affect the integrity 
of a court record. The propriety of court staff altering papers filed in private civil litigation is an 
ongoing concern. Internet access to court filings present other privacy and security issues 
besides the redaction of the personal identifiers specified in the 2007 rules, and these issues need 
to be studied as well. 

The resolution of these and other issues involves important policy decisions that require 
careful and comprehensive consideration and input from the bench, bar, and public. The issues 
are now being systematically reviewed under the Rules Enabling Act rulemaking process, which 
is designed to identify problems with litigation practices and ensure that all persons who may be 
affected have an opportunity to consider proposed solutions and express their views. 
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8. What progress are the courts making in recruitment and hiring of qualified minority 
clerks and other professional staff? Please update the tables that appear on pages 64 
and 65 of the Subcommittee’s fiscal year 2009 Judiciary hearing print showing the 
percentage breakdown of various categories of clerks and other professional and 
executive staff by ethnicity/race, so as to provide information for the five most recent 
years for which data was available. 

The Judiciary believes the interests of justice are well served when the court reflects 
the racial and ethnic diversity of the community in which it resides. No one in the Judiciary 
doubts the value of diversity among law clerks in federal trial and appellate courts, and yet our 
numbers suggest that there is significant room for improvement. 

The Judicial Conference Committee on Judicial Resources (JRC) ad hoc Subcommittee 
on Diversity was established to examine diversity within the federal judicial workforce and to 
consider programs, policies, and training on fair employment practices that would benefit the 
federal Judiciary. To this end, the Subcommittee has set forth the following goals to increase 
diversity in the Judiciary: identifying institutional barriers to workforce diversity; removing 
these barriers; establishing institutional modifications within the Judiciary that reflect diversity 
realities; and producing sustainable progress toward achieving workforce diversity. 

More specifically, through its education and outreach initiative, judges are developing 
minority pipelines for recruiting law clerk positions by: (1) working in tandem with minority 
law student organizations and bar associations; (2) educating law school deans on the benefits to 
their students of clerking; and, (3) encouraging partners at the nation’s top firms to identify and 
encourage their minority "rising stars” to consider clerking for the Judiciary. 

Please refer to Attachment 2 for updated tables providing the percentage breakdown of 
various categories of clerks and other court staff by ethnicity/race. 
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Attachment 2 


Chambers Law Clerks (Appellate) by Ethnicity/Race-FY 2002 - 2008 



Caucasian 

African 

American 

Hispanic 

Asian 

American 

Native 

American 

Pacific 

Islander 

FY 2002 

93.8% 


'1 

5.4% 


0.0% 

FY 2003 

86.8% 



7.9% 


0.0% 

FY 2004 

87.3% 

2,8% 

1.6% 

8.1% 

0.2% 

0.0% 

FY 2005 

86.8% 

3.1% 

1.8% 

8.0% 

0.3% 

0.0% 

FY 2006 

82.8% 

3.2% 

2.0% 

6.7% 

0.2% 

0.0% 

FY 2007 

87.1% 

3.5% 

2.4% 

6.7% 

0.1% 

0.2% 

FY 2008 

86.7% 

3.3% 

2.2% 

7.4% 

0.1% 

0.2% 


Ethnicity percentages are based on the following formula: Ethnicity category count/ 
(Total Count-Not Reported)-percentages shown may not add to 100 due to rounding. 


Chambers Law Clerks (District) by Ethnicity/Race-FY 2002 - 2008 



Caucasian 

African 

American 

Hispanic 

Asian 

American 

Native 

American 

Pacific 

Islander 

FY 2002 

92.0% 

2.6% 

2.2% 

2.9% 

0.3% 

0.0% 

FY 2003 

88.8% 

3.4% 

3.0% 

4.6% 

0.2% 

0.0% 

FY 2004 

86.7% 

4.3% 

3.3% 

5.4% 

0.2% 

0.2% 

FY 2005 

86.0% 

4.5% 

3.3% 

5.8% 

0.1% 

0.2% 

FY 2006 

84.9% 

4.1% 

3.4% 

6.0% 

0.2% 

0.1% 

FY 2007 

86.1% 

3.9% 

3.6% 

5.9% 

0.1% 

0.2% 

FY 2008 

86.1% 

4.1% 

3.3% 

6.2% 

0.1% 

0.2% 


Ethnicity percentages are based on the following formula: Ethnicity category count/ 
(Total Count-Not Reported)-percentages shown may not add to 100 due to rounding. 



























































































118 


9. Please provide a list of the Judiciary’s courthouse construction priorities for the next 
five years, including any “emergency” space needs. For each project, please indicate the 
amount already appropriated (if any) and the fiscal year of each such appropriations, 
along with the Judiciary’s estimate of the further amounts needed for each project 
(broken down into the site costs, design costs, construction costs, and other costs). 

Please refer to Attachment 3 for the list of the Judiciary’s courthouse construction 
priorities for the next five fiscal years (20 1 0-2014) that was approved by the Judicial Conference 
of the United States on March 17, 2009. The Judiciary does not estimate the amount needed to 
design and build courthouse construction projects but relies on GSA to provide these estimates. 
Included in the chart are all funds spent to date on each of the projects. 

There is currently one unfunded Judicial space emergency that is the Judiciary’s top 
space priority - the project in Los Angeles, California. This is a cost overrun project that 
received its original construction funding five years ago. It, therefore, does not appear on the 
Judiciary’s prioritized list of new courthouse construction projects for FY 2010. The $314 
million in construction funds appropriated in FY 2005, plus the $50 million appropriated the year 
before, proved insufficient because of the tight construction market in California and rising costs 
of building materials. The scope of the project, however, was subsequently reduced significantly 
to bring it within budget, while still meeting the needs of the court. Unfortunately, building costs 
continued to escalate at a pace that exceeded the reductions, resulting in the need for additional 
funds to address the shortfall. 
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Attachment 3 

FIVE-YEAR COURTHOUSE PROJECT PLAN FOR FYs 2010-2014 
APPROVED BY THE JUDICIAL CONFERENCE OF THE UNITED STATES 
MARCH 17, 2009 

(estimated dollars in millions) 
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10. What is the expected full cost of the multi-year project to replace the Judiciary’s 
voice and data communication system for which $25 million is requested in fiscal 
year 2010? 

The Judiciary’s fiscal year 2010 budget request includes $25 million for the first year 
costs of a multi-year project to combine the transmission of data, voice, and video services over a 
single, secure network. This change to the infrastructure is necessary to ensure that the 
Judiciary's networks continue to be fully operational, cost-effective, reliable, secure, and capable 
of supporting new services, while protecting the security and privacy of Judicial 
communications. 

Implementing a converged-services-capable network for the Judiciary is dependent on the 
award of its Networx contract. Three Networx vendors - AT&T, Qwest, and Verizon - have 
responded to the Judiciary's request for proposals. Award is currently expected in mid-2009. 

The Administrative Office is also coordinating the activities of individual courts that are 
necessary in order to change to the new vendor's data, voice, and video services. Court units 
wishing to take full advantage of the new converged network capabilities will need to have 
compatible phone systems, compatible building wiring systems, and enhanced local-area 
network (LAN) infrastructure in place. 

In order to plan for the needs of courts, the Administrative Office is using newly 
developed equipment inventory tools to collect critical information about the phone systems, 
wiring plants, and LANs currently in use within courthouses, federal buildings, and leased 
spaces. The data being collected will be used to create a Judiciary-wide inventory of court phone 
systems and LAN equipment, which will include information about the age of the systems, as 
well as their capabilities and usage. The inventory data will be used to support a better-informed 
budgeting process of system replacements for both the AO and the courts. It will also help 
support a national approach to engineering that can provide better service to the courts than 
existing court unit-by-unit and building-by-building solutions. Therefore, as the requirements 
described above are further refined the Judiciary will be in a better position to project long range 
costs of this necessary undertaking. 


The General Services Administration manages the government-wide Networx contract, which is a contractual 
vehicle under which federal agencies purchase services, including voice and phone-related services, virtual private 
networks, IP telephone and IP-reiated services, managed firewalls, e-authentication and other security services, cell 
phone and wireless services, video conferencing, web conferencing, and other related services. Networx replaces 
the current government-wide FTS2001 contract and offers more advanced telecommunications technologies and 
services. 
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11. The Judiciary’s Congressional Budget Justification indicates that payments to the 
Federal Protective Service are projected to increase by 16 percent, from S67.381 
million in fiscal year 2009 to $78,171 million in fiscal year 2010. What is the reason 
for this large increase? Does it reflect expanded services being provided by the 
Federal Protective Service? 

The funding requested for FPS security charges is based on an estimate provided by FPS 
to maintain current levels of service. Of the $10.8 million increase, only $146,665 is for costs in 
new space that will come online in FY 2010. We have requested a revised estimate from FPS 
and are awaiting this information. No additional “services” are expected. 
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Questions Submitted for the Record bv Rep. Jo Ann Emerson 

1. I understand that you project that in fiscal year 2009, there will be over 175,000 

convicted offenders supervised in our communities and over 57,000 charged defendants 
awaiting trial supervised in our communities. Your budget request proposes an 
increase of $10.7 million and 236 additional positions for probation and pretrial 
services. 

• How will these additional resources help ensure that people serving probation are 
not posing a risk to the communities in which they live? 

The additional resources will be used to hire, train, and equip probation officers who work 
in the community to specifically address the risk and needs of offenders. To respond to this 
question of risk, probation officers are required to address the factors research has identified as 
the leading causes of recidivism, namely: low offender impulse control, antisocial personality 
and values, criminal peers, substance abuse, and family dysfunction. Officers address these 
issues through a variety of means based on the individual circumstances of the case. A common 
theme to all officer strategies, however, is ongoing monitoring of offender’s behavior and 
thinking patterns. Officers interact with offenders in the community, at home and elsewhere, and 
develop working relationships with the offender’s family, friends and community leaders. To 
further monitor behavior, probation officers administer drug tests and liaison with local police 
and consult investigative databases. In high risk cases, probation officers conduct surveillance 
and, if authorized by the court, monitor the offender’s whereabouts through electronic means 
(e.g., GPS) and conduct warrantless searches. 

When a probation officer determines an offender is being noncompliant, the officer is 
required to quickly intervene in a way that protects the community, promotes future compliance 
with court orders, and facilitates long term behavioral change in the offender. In some instances, 
where there is actual or potential new criminal activity, the probation officer is required to notify 
the court and pursue sanctions, up to and including a new prison term. 


• How will these additional resources help offenders released from Federal prison 
become productive members of society, especially those with substance abuse and 
mental health problems? 

As noted above, additional resources will be used to increase probation officer staffing 
and support to address both the risks and needs presented by offenders. Related to needs, 
officers are required to be familiar with resources in the community that can address offenders’ 
basic needs (e.g. shelter), employment, and treatment for substance abuse and mental illness. In 
terms of treatment, some probation officers are credentialed and can provide treatment services 
directly. In other instances, officers can make referrals to community based providers or 
providers on contract to the probation office. When making treatment decisions, probation 
officers are required to consider the individual circumstances of the offender as well as available 
research. For example, research indicates that providing intense treatment to low risk offenders 
can actually increase risk level. At the same time, treatment lasting fewer than 90 days is often 
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ineffectual. Officers use their clinical judgment, experience and empirical assessment devices to 
strike the necessary balance. 

Until fairly recently, probation offices only had spending and contract authority related to 
services for chemically addicted and mentally ill offenders. The Second Chance Act expanded 
the courts' authority to provide and secure services, such as vocational training, for offenders who 
are not necessarily drug addicted or mentally ill. Guidelines for exercising that authority are now 
in development and will be submitted for the consideration by the Judicial Conference of the 
United States. 


• With the enactment of the Adam Walsh Act, the Federal government has increased 
its apprehension and conviction of sex offenders. Upon release from prison, these 
offenders require specialized supervision techniques and enhanced monitoring. Do 
your probation offices have sufficient resources to effectively supervise sex offenders 
and protect the citizens of the communities in which they live? 

The number of offenders under supervision for a federal sex crime, or who have a prior 
history of sex offenses, has increased. A snap shot taken of persons under supervision on 
September 30, 2004 indicated there were 3,373 such offenders. The total was 4,928 on the 
same day in 2008 (an increase of 46 percent). Probation officers in the community are reporting 
that sex offender cases involve more supervision conditions, longer terms of supervision, and closer 
vigilance due to the risk to the community. GPS monitoring, polygraph examinations, computer 
restrictions, and search conditions are common in sex offender cases and do require considerable 
resources. Fortunately, due to funding provided by Congress the past few years, staffing levels 
have increased allowing for handling of the additional cases. However, as sex offenders begin to 
constitute a larger portion of the federal caseload (right now sex offenders make up 4 percent of 
the total persons under supervision), unquestionably more per capita resources will be needed. 
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2. The President has called for the closure of the Guantanamo Bay Detention Center and 
the Administration is currently studying what to do with the remaining detainees. If 
these detainees are tried in the United States in Federal court, I assume this will require 
a significant amount of resources for physical security, renovating courthouse space to 
securely store and discuss classified information, and providing representation for the 
detainees. 

• Has the new Administration been in contact with the Judiciary on the possibility of 
having trials for these detainees in the United States in Federal court? 

The Judiciary has not heard any firm plans from the Department of Justice about how and 
where any Guantanamo trials will be held in federal courts. 


• Do you have any idea what the cost of these trials could be? 

These trials would certainly have an impact on the resource needs of the courts and the 
U.S. Marshals Service (USMS). Specifically, the trials could require increased security, storage 
facilities for classified documents, increased security for jurors, witnesses and the judge, and 
enhanced perimeter protection for the courthouse. 

Until there is a firmer plan from the Executive Branch about how these cases will be 
handled in federal courts, the Judiciary is unable to provide further specificity to the potential 
costs. The Judiciary is, however, communicating regularly with the USMS in order to be 
prepared for these cases and will keep the Subcommittee informed. 
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Questions Submitted for the Record by Rep. Barbara Lee 

1. I represent the California 9th District, which includes Oakland and the Ron 
Dellums Federal building. The Federal Building was built as part of the 
Oakland City Center redevelopment project. 

I am committed to ensuring that our Federal workforce reflects diversity 
that is America — and that includes the federal workforce at the Judiciary. I 
certainly understand that we want the most qualified person for the job and I also 
certainly understand that we want individuals who are committed to excellence 
in performing our duties. With that understanding: 

• Do you keep diversity records of the staff for the Federal Judiciary? 

Yes. 

• If so, can you give me the diversity breakdown of the clerks and support staff in the 
Federal Judiciary by race and gender, in total and separated by job titles, seniority 
or pay scales, as best may illuminate the makeup of the Judiciary's work force? 

Please refer to Attachment 4. 
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2. I am also committed to ensuring that minority businesses are included in all of the 
procurement and contracting efforts of the Federal government — and that includes the 
Federal Judiciary. 

• Do you keep records on the number of contracts that are awarded to minority and 
women owned businesses that seek to do business with the Federal Judiciary? 

Procurement in the Federal Judiciary is decentralized to the United States courts and 
Judicial organizations. There is no central repository containing information relating to Federal 
Judiciary contracting actions. However, the Administrative Office of the United States Courts 
was able to obtain information from its financial accounting system relating to fiscal year 2008 
contract awards to minority and women owned businesses for the following Judicial 
organizations: 


Administrative Office of the United States Courts 

Federal Judicial Center 

Sentencing Commission 

Court of Federal Claims 

Court of International Trade 

Court of Appeals for the Federal Circuit 

Judicial Panel on Multidistrict Litigation 

• If so, can you give me a listing of the awards to minority and women owned 
businesses? 

There were a total of 4,880 contract awards in fiscal year 2008 for the Administrative 
Office of the United States Courts, Federal Judicial Center, Sentencing Commission, Court of 
Federal Claims, Court of International Trade, Court of Appeals for the Federal Circuit, and 
Judicial Panel on Multidistrict Litigation. Of this total, 591 contract awards (12.1 1%) were to 
minority and women owned businesses. However, we believe this number to be understated. 

The vendor database for these organizations only captures socioeconomic status for vendors who 
are registered in the federal Central Contractor Registry (CCR), and we do not require certain 
vendors, such as experts and consultants, to register in CCR. 
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3. Since I am new to this subcommittee, and given the fact that we have a new 

administration that will be making Federal appointments - 1 am interested in knowing 
the diversity profile of our Federal judges on the bench. 

* How many African Americans, Hispanic, Asian and woman judges do we have on 
the Federal bench? That also includes Federal Magistrates. 

Below is a breakdown of the federal bench by ethnicity and judge type for fiscal year 2008. 


FY 2008 Summary' for All Judges (active, senior, and recalled judges) 


Gender/Race/Ethnicitv Demographics for All Judges 
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4. In your testimony you state that Court officials met to prepare for the expected surge in 
motions for reduced sentences for crack cocaine offenders. I am encouraged that you 
were prepared to handle this expected surge in hearings for reduced sentences. 

In your testimony, you state that, "A preliminary report released by the US Sentencing 
Commission shows that from March 2008 through January 21, 2009, judges granted 
12,720 or 70% of the 18,109 applications for sentencing reductions. 

• How many offenders did this affect in the California 9th District, the local 
California Bay Area and in the State of California? 

The United States Sentencing Commission compiles sentencing data from information 
received by the federal courts by Judicial circuit and district, rather than by congressional 
district. However, the information compiled for the Judicial districts in California should 
provide a good indication of what has occurred in the California 9th District, the California Bay 
area, and the State of California as a whole. The information provided is with respect to cases in 
which the court decided a motion under 1 8 U.S.C. 3582(c)(2) through March 5, 2009, and which 
were received, coded, and edited by the Commission as of March 9, 2009. 

For the State of California, data is presented for all Judicial districts in California (i.e., the 
Southern, Central, Eastern, and Northern Districts of California). For those four districts 
combined, there were 195 motions, of which 182 (or 93.3%) were granted. 

For the local California Bay area, data is presented for the Northern District of California 
only (which encompasses the counties of Del Norte, Humboldt, Mendocino, Sonoma, Lake, 
Napa, Marin, San Francisco, Contra Costa, Alameda, San Mateo, Santa Cruz, Santa Clara, San 
Benito, and Monterey). For that district, there were 3 1 motions, all of which (100%) were 
granted. 

For the California 9th District, the Commission is able to present data for the Oakland 
Division of the Northern District of California (which encompasses the counties of Alameda and 
Contra Costa). For that division, there were three motions, all of which (100%) were granted. 

• Can this Committee rest assured that the processes that are currently in place will 
ensure that every offender who is eligible to have their sentence reviewed will be 
given that opportunity and when do you expect that every offender will have had a 
hearing on their sentence? 

Under 1 8 U.S.C. § 3582(c)(2), a request for a sentence reduction can be made by the 
Director of the Bureau of Prisons (BOP), by the inmate, or on the court’s own motion. The BOP 
provided notice of the amendment to all inmates by posting announcements in the institutions 
and hosting group meetings with inmates. In addition, several non-government organizations 
published notices regarding the amended guideline and, in some cases, directly contacted 
inmates and their families to provide guidance on how to petition for re-sentencing. 
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The Federal Judiciary also, independently, took steps to identify all inmates who may be 
eligible for the reduction. Before the effective date of the amendment, AO staff combined 
Sentencing Commission data with that from Clerks' Offices, Probation Offices and the BOP to 
identify and locate those persons convicted of crack offenses and still in custody. In addition, 
many districts manually reviewed their own case files and docket histories as a fail safe measure. 
Judges, probation offices, prosecutors and defense attorneys then worked collectively to examine 
the record of any inmate thought to be eligible for the reduction. 
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Questions Submitted for the Hearing Record by Rep. John Culberson 

1. How are the courts coordinating with the U.S. Attorneys, U.S. Marshals, and the Border 
Patrol on Operation Streamline? 

In FY 2008, immigration case prosecutions in the district courts jumped 27 percent over 
the preceding year, with 72% of all immigration cases filed in the five Judicial districts along the 
Southwest border — the District of Arizona, the Southern District of California, the District of 
New Mexico, and the Southern and Western Districts of Texas. In addition, misdemeanor 
immigration cases disposed of by magistrate judges increased by 54%, with 99% of them arising 
in the five border districts 

In response, the Judiciary redeployed existing judges, through inter-circuit and intra- 
circuit assignments; requested additional judgeships from Congress; recalled retired magistrate 
judges; expedited consideration of additional magistrate judge positions; reallocated court staff 
on a temporary basis; allocated funding for additional support positions and defender services; 
and deployed automation and technology extensively and effectively. The local court offices all 
have extensive, ongoing coordination with U.S. attorneys, U.S. marshals, and the Border Patrol, 
so that they can respond promptly to the increasing workload resulting from the implementation 
of Operation Streamline in the Border Patrol sectors along the Southwest border. 

The Judiciary and the local court offices are continually assessing staffing and other 
resource needs to make sure that court proceedings are staffed and conducted promptly and that 
record-keeping, interpreting services, and court reporting and recording are complete and accurate. 
In addition, the federal defender organizations in the border districts are continually 
assessing staffing needs to make sure that competent defense representation services are 
provided for the increasing number of immigration prosecutions. 

Specific examples of coordination efforts include: 

• Regular monthly meetings are held in some districts with district judges, magistrate 
judges, clerk’s office personnel, probation and pretrial services officers, U.S. attorneys, 
U.S. marshals. Border Patrol representatives, and defense counsel to discuss common 
problems and solutions. 

• Formal and informal contacts are made regularly by the clerks' offices with both the U.S. 
attorneys and the Border Patrol regarding their future hiring efforts, which directly 
impact the workload of individual federal courts and the Judiciary as a whole. 

• Day-to-day interactions occur between line-level staff and supervisors of the various 
offices in the Judiciary and the Executive Branch to trouble shoot problems as they arise. 

• A very efficient electronic record system - "RAMBO" (Referrals Automated Module for 
Border Courts) - has been developed by the clerk's office in the Western District of 
Texas. It enables an automated exchange of case referral information between the court 
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and the Border Patrol for misdemeanor and felony referrals and arrests. Pertinent 
information is downloaded and electronically transferred among offices. 

• Criminal complaints and the required signatures are all generated electronically. Case 
numbers, assignment of attorneys, scheduling events and documents are expeditiously 
processed and automatically docketed. Thus, there is a seamless transfer of data from the 
Border Patrol to the court and back again to the Border Patrol. Record-keeping and 
noticing that previously had required hours of work are now done in minutes. 

• In misdemeanor cases, an initial appearance, change of plea, and sentencing all take place 
on the same day at some locations because of full coordination and cooperation by the 
court and U.S. attorneys, U.S. marshals, and the Border Patrol. 

Cooperation and advance planning, including budget planning, between the Judiciary and 
the Departments of Justice and Homeland Security are essential at both the national and local 
levels to assure the efficiency and success of law enforcement initiatives. Moreover, the courts 
must harmonize the competing interests of processing large volumes of cases with the 
requirement to uphold the letter and spirit of the Constitution and the various federal laws and 
rules that protect both the rights of the accused and the rights of the public. 

Continued communications, coordination, and innovation have ensured that the courts are 
able to handle the substantial additional caseload, deploy court resources quickly, and provide 
additional resources. The Judiciary will continue with these efforts in cooperation with the 
several different components of the Executive Branch to respond fully to future prosecution 
initiatives. 
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2. What additional resources are needed for the courts to hear immigration cases? 
(Funding for courtrooms, magistrate judges, clerks, court appointed counsels, and 
interpreters?) 

In fiscal years 2007 and 2008, the Judiciary received a total of $45 million to address its 
most critical workload increases related to immigration and other law enforcement initiatives. 

Of the total, $25M ($23M in S & E, $2M in Defender Services) was obligated in fiscal year 
2008, and $20M ($1 1 ,5M in S & E, S8.5M in Defender Services) will be obligated in fiscal year 
2009 to hire and retain additional staff. At this time, no additional resources are need for 
immigration-related workload increases. 

The funding provided to the Salaries and Expenses account has helped increase our on- 
board staffing in probation and pretrial services offices and in district courts. Between fiscal 
year 2006 and fiscal year 2008, staffing has increased by 397 FTEs (5%) in probation and 
pretrial services, and by 360 FTEs (5.6%) in district courts. 

A key aspect of sustaining this growth was the use of these funds over a two year basis. 
Courts had more confidence in hiring additional staff because they knew that sufficient funds 
would exist in the following year to support the full-year costs of those hires. 

This additional staff has resulted in additional deputy clerks to process an increase in 
criminal felony defendants and petty offenses. Felony defendants along the five Southwest 
Border district courts currently account for nearly one-third of all felony defendants nationwide. 
In fiscal year 2008, the districts of Texas Southern, New Mexico, California Southern and Texas 
Western experienced growth rates of 28.7%, 7.1%, 16.1%, and 35.1%, respectively, in the 
number of felony defendants over 2007 numbers. 

Magistrate judges at all border locations are handling thousands of defendants. Because 
of the additional funding provided by Congress, we were able to accelerate the addition of 3 full- 
time magistrate judges, and 1 part-time magistrate judge has been added in FY2009 in response 
to immigration cases on the border. Further, the funding allowed us to add support staff to 
operate magistrate judge courtrooms and ensure effective interpreter services in sufficient 
numbers. 

The Courts on the Southwest Border continue to work to meet the demands of "Operation 
Streamline" and other increased border enforcement initiatives. The AO has continued to 
provide supplemental funding and additive staffing support to address these issues but these 
courts continue to receive substantial new filings every day especially for prosecutions resulting 
from "Operation Streamline". One of the largest obstacles to prosecuting more immigration cases 
along the Southwest border is the lack of adequate detention facilities to house persons arrested 
and awaiting court proceedings. The recent increases in prosecutions under Operation 
Streamline II and other related initiatives have placed substantial strain on existing holding 
facilities for in-custody defendants. The number of defendants who can be brought before the 
courts is limited at various locations. In fact, the lack of adequate detention facilities at certain 
border locations is an impediment to full implementation of Operation Streamline II. 
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Providing detention facilities is an Executive Branch taction. The Department of Justice 
is responsible for securing places to house detainees - either in federal facilities or through 
contracts with state and local jails - and for transporting prisoners between the off-site facilities 
and federal courthouses. Unless the Executive Branch is able to provide the appropriate level of 
facilities and other resources, the courts cannot handle the volume of cases that the Executive 
Branch and Congress would like to have prosecuted. 

In addition to a shortage of off-site detention facilities, there are not enough courthouse 
holding cells, courtrooms, and related court facilities along the border to handle all the 
defendants who might be prosecuted under Operation Streamline II. The lack of space imposes a 
practical limit on the number of cases that can be processed at any given location. 


New courthouses are under construction in El Paso and Las Cruces. The foundation has 
been dug for a new courthouse in San Diego, California, but all the needed tads were only 
recently provided in the FY 2009 Omnibus appropriation. It will be several years before it can 
open. A new courthouse in Yuma is also moving forward because of the availability of additional 
funding provided by Congress. In Tucson, the federal courthouse opened in 2000, but is 
inadequate already, as criminal case filings have increased well beyond the volume projected 
when the building was designed. At the other border locations, court space and detention 
facilities are limited. 
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Mrs. Emerson. And thank you all so much for being here today. 
Mr. Serrano. We thank you for your testimony and we thank 
you for your continued service. The meeting is adjourned. 




Thursday, April 23, 2009. 

U.S. SUPREME COURT 

WITNESSES 

CLARENCE THOMAS, ASSOCIATE JUSTICE, U.S. SUPREME COURT 
STEPHEN G. BREYER, ASSOCIATE JUSTICE, U.S. SUPREME COURT 

Opening Statement of Chairman Serrano 

Mr. Serrano. Our hearing will come to order, and our subject 
today is the Supreme Court and its appropriations request for the 
upcoming fiscal year. We will be hearing from two distinguished 
Justices of that Court. 

These annual hearings are a rare opportunity for our two 
branches of government to interact. Congress, of course, has con- 
stitutional responsibility over Federal spending, including appro- 
priations for the Supreme Court and the rest of the judiciary. Al- 
though I always have some personal concern about asking the 
Third Branch to come and testify before us about buildings, staff- 
ing levels and computers rather than whether I can run for Presi- 
dent or not, these hearings provide an important opportunity for 
the Nation’s highest Court to bring to light issues affecting the ju- 
diciary as well as to help us understand their budgetary needs. If 
in the process our two branches get to know one another a little 
better, that is an added bonus. 

Meeting the needs of the judicial branch is a priority of this sub- 
committee. Courts have a vital role to play in a society like ours 
where the rule of law is a core principle. We need to be sure the 
courts have the resources they need to dispense justice with rea- 
sonable speed and care, and with proper regard for the rights of de- 
fendants and litigants and the needs of our society. At the same 
time, we also have a responsibility to exercise due diligence in 
spending matters and to balance competing needs. 

While appropriations for the courts are small relative to the total 
Federal budget, the judicial branch does account for more than a 
quarter of our Financial Services and General Government Appro- 
priations bill. In some years, the percentage increases involved are 
substantial. Having said that, I should also add that we recognize 
and appreciate recent efforts by the judiciary, including the Su- 
preme Court, to exercise budgetary restraint and find ways of hold- 
ing down costs. 

We look forward today to a discussion of the budget of the Su- 
preme Court, their needs. Our witnesses are Justice Clarence 
Thomas, who has been here before us, and we welcome you; and 
for the first time, his first appearance on this talk show, Justice 
Stephen Breyer. And we welcome you both. 

Justice Thomas was nominated to the Court in 1991 by the first 
President Bush after serving as Assistant Secretary of Education 
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for Civil Rights, Chairman of the Equal Employment Opportunity 
Commission, and as a judge on the Court of Appeals for the Dis- 
trict of Columbia Circuit, among other positions. Justice Breyer 
joined the Court in 1994 as a nominee of President Clinton. And 
many positions he held prior to that time include professor at Har- 
vard Law School, staff member for the Senate Judiciary Com- 
mittee, and judge, and then Chief Judge of the Court of Appeals 
for the First Circuit. Justice Thomas has been a witness before, 
and Justice Breyer is coming before us for the first time. 

We welcome both of you and thank you for joining us. 

As I said, I always feel a little uneasy, but I have gotten some- 
what accustomed to talking to you folks. We take seriously who you 
are. This branch takes extremely seriously what it is that the 
Court does. And when I first became Chairman of this committee, 
and prior to that actually, and the other committee, the whole idea 
of having you guys discuss budgets, while there are Members, how- 
ever, that say, yes, bring them there and put them there, I say, 
well, they are a special crowd, and I think they know they are a 
special crowd, and we always pray that you behave as a special 
crowd. 

With that in mind, let me introduce a special person, and that 
is my colleague and our Ranking Member Jo Ann Emerson. 

Opening Statement of Mrs. Emerson 

Mrs. Emerson. Thank you, Mr. Chairman. 

And welcome to you both, Justice Thomas and Justice Breyer. 

An independent judiciary, trusted and respected by all citizens, 
and committed to fairly and expeditiously resolving difficult and 
controversial questions, is a fundamental tenet of our Nation. Al- 
though the Supreme Court budget is not large in comparison to 
other Federal programs, I am very pleased you all are here today, 
and recognize the importance of your testimony and appearance be- 
fore the subcommittee. 

This hearing is one of the few instances when the Supreme Court 
and the legislative branch interact each year, and in my opinion it 
is a very worthy interaction as we recognize and respect the pre- 
rogatives of each branch. 

Justice Thomas and Justice Breyer, I look forward to hearing 
from you all about the resources necessary for the operation of our 
Nation’s highest Court, as well as any thoughts you may have re- 
garding our judiciary system as a whole. While I am concerned that 
the budget resolution that recently passed the House will burden 
future generations with an enormous Federal debt, I greatly, great- 
ly appreciate the Court has submitted only a modest increase in 
funding. I promise to do my best as Ranking Member to ensure 
that you all have the resources necessary to meet your constitu- 
tional responsibilities. So I thank you. 

Mr. Serrano. Thank you. 

Mr. Serrano. As you know, your full testimony will go into the 
record. And I understand that the lead-off batter this year is you, 
Justice Thomas. 
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Statement of Justice Thomas 

Justice Thomas. Well, first of all, Justice Breyer and I are 
pleased to be here. And we are honored to appear before you, 
Chairman Serrano, for, I guess, more than a dozen times and for 
the first time, I think, with Congresswoman Emerson as Ranking. 
We appreciate your being here this morning and your interest in 
our branch of the government. 

I also would like to introduce William Suter who joins us, he is 
the Clerk of the Court; and Pamela Talkin, who is sitting next to 
him, is the Marshal of the Court; and Jeffery Minear, behind me, 
who is Counselor to the Chief Justice; and Kathy Arberg, to his far 
left; and Connie Phillip, who is sitting next to him, who is Budget 
Manager at the Court. They are instrumental and central in the 
preparation of our budget as well as the operation of the Court. I 
have always wondered why the more competent among us in these 
administrative matters would allow us to testify. 

Mr. Chairman, I will not read from the brief statement that we 
have submitted, but I do want to make a couple of points that we 
made in the statement. One, as you both have indicated, our budg- 
et is tiny compared to other agencies in the Federal Government 
and a minuscule percentage or part of the Federal Government’s 
budget. But it is still for us important, and we recognize that in 
these difficult times, all budgets are to be looked at in a very dis- 
ciplined way. And we have done that. 

In the years that I have appeared before you, in addition to the 
years that certainly I have been in the executive branch, we have 
always requested only what was necessary for the Court’s oper- 
ation, and it is no different this year. Our budget, as you know, is 
divided into two parts, the salaries and expenses of the Court and 
the care of the buildings and grounds. Now, Justice Breyer and I 
will only discuss the former. The latter, of course, is discussed by 
the Acting Architect of the Capitol, Stephen Ayers. 

But I do want to make one comment about the budget, about the 
grounds, the buildings and grounds portion of the budget. With re- 
spect to the renovations of the building, we are, as you know, be- 
hind. The project was late or slow in starting. So rather than being 
completed this year or last year — actually 2008 was the scheduled 
year — it will be completed in the late summer or fall of 2010. Most 
of that delay, as I said, was at the beginning of the renovation 
process, and it has worked smoothly since. 

With respect to the salaries and expenses, the only increases are 
the mandatory increases. We are asking simply, as we did last 
year, as you remember when we were before you last year, we 
asked for no increase beyond the mandatory increases, inflation, 
the increases built into our retirement, those sorts of things. 

There is one addition this year that is rather important, and I 
would like to take a look, just a minute, to reflect back. I was look- 
ing over previous testimony before this committee and one question 
you asked me, I think, in 2004, and among these many papers I 
have here, I think I have that question. But in essence you asked 
me when our Website was going to be up and running so that it 
was useful — more useful and more timely. And I think it was 
March 17, 2004. At the time we were running about as fast as we 
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could. In fact, if you go back to the year 1998, this committee prod- 
ded us about being more responsive to the public. 

When Chairman Wolf was here, he was very focused on the 
Court being accessible to the public with the new technologies. As 
a part of that, we made it our mission to develop a Website. We 
did not have that capacity within the building or intramurally, so 
we placed that Website at GPO in order to get it done. The first 
year that we had that Website available, we had 11 million hits. 

Well, times have changed. Just this past January we had almost 
19 million hits. The Website is outdated. We are at a crossroads. 
It is time to do something with it. In the meantime, we have devel- 
oped much more capacity internally. We have almost half of the in- 
frastructure available in house to develop or to run the Website. It 
also makes more sense from an administrative standpoint and from 
an operational standpoint to have it in house. 

So to answer that question that you asked me in 2004 is to say 
the last piece of that puzzle is to bring it in house, and that will 
make it more responsive. To do that, we are requesting an addi- 
tional $799,000; not 799 million or 7.99 million, but 799,000. There 
is a one-time cost for the equipment and five individuals to actually 
operate it. We think this makes eminent sense, and it is consistent 
with the direction that we have been heading. 

Now, we recognize, as I said at the beginning, the difficulties, the 
budgetary constraints that we are operating under, and we do not 
submit this lightly, but as I said, we have never come before you 
and asked for anything more than we thought was necessary, and 
we think that this is necessary to complete a project that we have 
jointly, and often at your insistence and direction and suggestion, 
been involved in over the past decade. 

Mr. Serrano. Thank you, Justice Thomas. 

[The information follows:] 
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Statement of Justice Clarence Thomas 
Associate Justice of the Supreme Court of the United States 
before the 

Subcommittee on Financial Services and General Government 

of the 

House Committee on Appropriations 
April 23, 2009 
10:00 am 

Rayburn House Office Building, Room 2358-A 


Chairman Serrano and Members of the Subcommittee: 


Thank you for your kind words of welcome. Justice Breyer and I are 
pleased to appear before you, on behalf of the Supreme Court, to address the 
Court’s budgetary requirements and requests for fiscal year 2010. We share 
your appreciation that this hearing is one of the few occasions in which 
Members of the Court meet with Members of Congress, and we are grateful 
for the consideration that you always show to us. 

As you may have noticed, we are accompanied today by Court 
personnel, including William Suter, Clerk of the Court; Pamela Talkin, 
Marshal of the Court; Jeffrey Minear, Counselor to the Chief Justice; Kathy 
Arberg, our Public Information Officer, and Connie Phillip, our Budget 
Manager. 

Mr. Chairman, on every occasion that we have appeared before this 
Subcommittee, you and the ranking Member have spoken generously of the 
important role that the Supreme Court plays in our constitutional structure. 
We likewise recognize the important role of Congress, including its 
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responsibility to make appropriations for the operation of the government. 
We also recognize the important role of this Subcommittee in that process, 
and we would like to express our thanks for you support in addressing the 
Court’s needs in fiscal year 2009. 

The Supreme Court’s budgetary needs are tiny compared to the whole 
federal government. We nevertheless take very seriously our responsibility 
to carefully review our needs and seek no more funding than necessary. 

And we are well aware that, in these difficult times, we must be especially 
vigilant to ensure that we maintain budgetary discipline. 

As is customary, the Supreme Court’s budget request is set out in two 
parts: first, “Salaries and Expenses of the Court”; and second, “Care of the 
Building and Grounds.” Justice Breyer and I will address the salary and 
expenses portion, while the Acting Architect of the Capitol, Stephen Ayers, 
will present a separate statement to the Subcommittee concerning the budget 
request for the Care of the Building and Grounds. 

On the subject of the Building and Grounds, I will simply note that the 
modernization of the Supreme Court building is expected to be completed in 
September 2010. The project encountered delays in its early stages, and it 
will therefore be completed behind the scheduled date of 2008. But the 
project is currently keeping pace with the revised timeline, and it continues 
to be within its original budget. Court personnel meet regularly with the 
staff of the Architect of the Capitol and the construction contractors in order 
to ensure that the project stays on budget and that no further slippage in the 
schedule will occur. 



143 


My focus, however is on Salaries and Expenses. The Court requests 
an appropriation of $74,740,000 for fiscal year 2010. That sum reflects an 
increase of $4,963,000, or 7.1%, over our appropriation for fiscal year 2009. 
Most of the increase represents base adjustments, including $3,818,000 for 
required increases in salary and benefit costs, and $346,000 for inflationary 
increases in fixed costs of the Court’s necessary operations. 

Last year, the Court requested nothing beyond an increase in base 
adjustments that merely kept pace with inflation. This year, however, the 
Court makes a modest additional request to meet a vital need of the Court. 
The Court seeks an additional appropriation of $799,000 to enable the Court 
to manage its own Website and integrate it with the Court’s other operations. 

As you may know, the Government Printing Office (GPO) has hosted 
the Supreme Court’s Website since its debut in 2000. The GPO took on the 
responsibility because the Court had very little experience with Web 
operations and the Court Website was a novelty. In the ensuing years, the 
Court’s Website has become increasingly popular and the public has come to 
depend on it for up-to-date information about the Court’s operations. The 
Website currently provides the portal for access to the Court’s case dockets, 
oral argument transcripts, and opinions and orders, as well as other useful 
information about the Court. In January of 2009, there were 18,765,000 
successful “hits” to out Website. This is a 1 00% increase in traffic over the 
same period in 2008. 
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It is no longer practical or efficient for the Court to rely on GPO to 
host the Court’s Website. In order for the Court to provide more timely 
information about its operations, the Court needs to move its Website in- 
house and integrate it with the Court’s other operations. To do so, the Court 
is requesting $496,000 over base adjustments to fund five new positions. 
Those positions will be responsible for the development, administration, 
maintenance, and daily support of the Court’s Website. In addition, the 
Court is requesting $303,000 for hardware, software, network components, 
and electronics to operate the Website in-house. We have attached an 
appendix to our written statement that provides additional detail on the 
details of this request. 

The Court is the only major component of government that does not 
administer its own Website. The Congress, the White House, and all the 
major Cabinet agencies have taken this step. We believe the small cost of 
taking this step is essential to maintaining and improving the quality of the 
Court’s Website for the benefit of the public. The costs will be offset by 
improved efficiencies and reduced costs at the GPO. We understand that 
GPO has no objection to this initiative. 

In closing, I would like to reiterate that we are aware of the severe 
budgetary constraints facing the federal government and recognize that the 
Committee must balance the needs of all the agencies under its jurisdiction 
and make difficult decisions in applying available funds to the most pressing 
needs. The budget request we submit represents only what we think is 
necessary to fulfill the Court’s mission. We appreciate your careful 
attention to our modest needs and will be pleased to respond to your 
questions. 
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Appendix 

The Government Printing Office (GPO) currently hosts the Supreme Court’s 
Website and has done so since 2000. At the time, the Court chose GPO to host the site, 
rather than taking on the project in-house, to rely on GPO’s expertise in providing web 
services and in ensuring the security of the system. 

Use of the Court’s Website continues to expand. In January 2009, there were 
18,765,000 successful “hits” to the site. This is a 100% increase over January 2008. 

Over the years, as Internet technology has evolved, the public has increasingly sought 
more web-based information about the Court in a more timely fashion. The Court has 
determined that it can best meet those requests by moving its Website in-house and 
integrating it more closely with its other activities. That transfer will enable the Court to 
better control and manage the Website and to be able to expand the data and services 
provided by the site more efficiently. 

In recent years, the Court has improved its capability for operating an in-house 
Website. In 2002, the Court deployed an Internet network for web browsing, and in 2004 
the Court expanded and upgraded the infrastructure and capacities for web services and 
Internet-based email. More recently, the Court has implemented secure connectivity 
between its Internet network and the lower courts, the Federal Reserve, Lexis and 
Westlaw, and other agencies. The Court has developed considerable technological 
expertise in implementing those initiatives. The infrastructure deployed for these 
initiatives (hardware, software, network and electronics) now provides 45% of the 
infrastructure needed to host a Website supported by Court staff. 

The benefits of an in-house Website have become especially clear in the past year. 
The Supreme Court has sought to make its orders and opinions promptly available to the 
public by posting them on the current, GPO-hosted Website. To facilitate GPO’s posting 
of the information, the Court technology team implemented new processes in the fall of 
2008 and now creates, edits, and sends finished Website content to GPO for prompt 
posting. As a result of those efforts, the Court’s opinions and orders now typically 
appear on the GPO-hosted site within five minutes of the Court’s announcement in the 
courtroom. 

The Court’s experience with Website posting reveals that the Court is capable of 
maintaining its own Website. Further, because of familiarity with the data. Court staff is 
able to post the data more timely and more accurately than could ever be expected of the 
GPO staff. If the Court assumed the responsibility for all data content, the Court could 
expedite posting even more, reduce the possibility of inadvertent transmittal errors, and 
eliminate the inefficiencies inherent in transmitting files to GPO that the Court could post 
itself. For example, rather than transmitting the Court’s docket updates to the GPO for 
posting three times a day, the Court could make the docket updates available as soon as 
the Court’s database is updated. This would allow much more timely information 
available to the legal community on docketed cases. 
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The Court’s current Website at GPO is nine years old. The system is outdated 
and must be upgraded to more current technology (both hardware and software) 
regardless of whether it remains at GPO or is brought into the Court. 

The Court can move its Website in-house through a relatively small expenditure 
of funds. This initiative would require $303,000 for purchasing additional hardware, 
software, network components, and electronics to support the Court’s Website. It would 
also require $418,000 to fund four new full-time information technology specialist 
positions: one new information technology (IT) specialist who will be the first point of 
contact for all technical and user issues; a security analyst/auditor who will monitor 
Website activity, analyze and respond to incidents and implement security enhancements; 
a software developer who will develop, support, and administer the Website’s software 
applications, and a network administrator who will support the Website network and 
server environment. The Court would also need $78,000 to hire a composition specialist 
to prepare and post data on the Website. 

The Court has been conservative and cost-conscious in working toward 
developing the capacity to operate an in-house Website. The costs of the requested 
program increases will be offset by reducing expenditures at GPO and eliminating the 
staff time spent coordinating work between GPO and Court personnel. It is also offset by 
the anticipated cost for redevelopment of the Court’s Website if it should remain at the 
GPO. 


The Court will continue to work with the GPO on initiatives such as permanent 
document storage and archiving that are more central to that agency’s mission. 
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Mr. Serrano. Before I go any further, Mrs. Emerson, I am going 
to bend one of the rules. I think there is a rule in the House that 
says you don’t mention anybody in the audience. But I can’t help 
but notice how many young people are sitting in the audience 
today, and I think that that is wonderful that they are here on a 
day when the Supreme Court Justices are before us. And one day, 
one hearing they will get to see the judicial branch in action in 
some ways, and the legislative branch. If you are lucky enough to 
run into President Obama today, you took care of all three 
branches. So I am not allowed to say you are welcome, but I think 
it is a proper bending of the rules to acknowledge that. 

Justice Breyer, please. 

Justice Breyer. I agree with Justice Thomas, and I really have 
nothing to add to that. But it is very nice to be here, and I appre- 
ciate it. 

Mr. Serrano. Well, that was quick. 

Let us talk about the Website, because we did come to you and 
speak a lot about it. And I know you have already mentioned it, 
but it was run by an outside entity, so to speak, in government. 
Now you want to run it yourself. The reason for that is closer con- 
trol, quicker access? 

First of all, I commend you on the work you have done on the 
website, and I think it is important. You know, there are some 
things that I may be heavy on tradition about, you know, just how 
much I want to see cameras and reporters running around the 
Court and having pundits on TV reporting every 5 minutes it looks 
like Thomas is going to rule this way or not. And I really don’t 
want to hear that or see that. But I think the fact that the people 
have access to the decisions, to what is going on, that is a good 
thing. And so is it that you can run it better yourselves, have bet- 
ter access to it yourself, bring it up to date quicker? 

Justice Thomas. It is all of the above. We did what we had to 
do in 2001 when we developed that site, the Website at GPO, and 
it has worked well. But as I indicated, it is 9 years old, and it is 
due for an update. Before we had no capacity. So much of what 
goes on that Website now is developed in house in order to expedite 
the process. In the past, we would have — for example, any changes 
or updates would happen on a daily basis, so you already have a 
lag of 1 day, So you lose some of the value of the Internet. Now 
we have, by working in house and developing staff and equipment 
and capability in house, we have updates several times a day. 
Again, we are behind the curve. By bringing it in house, those up- 
dates and changes, correcting errors will occur instantaneously. 

There are also other things. By bringing it in house — just take 
something simple. You mentioned young people being here today. 
We schedule tours at the Court. Now you have no ability to do that 
over the Internet because we don’t control the Website, it is off site. 
When you bring it in house, you are able to do all sorts of things 
that you are able to do at other Websites. And I think that the abil- 
ity for us, for our people, to actually make changes, make correc- 
tions, make alterations, put information or data on the Website re- 
duces the risk of errors, breach of security. It is just one step that 
we eliminate from the process. 
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In addition, it is used more, and we are about to enter an era, 
if we have 19 million hits in January, which is 100 percent in- 
crease over the previous January, what are we going to have next 
year? And I think we need to get started to get ahead of it to be 
ready for what is going to happen in the future, and bringing it in 
house is the logical step to doing that. 

Justice Breyer. I will give you an example, Mr. Chairman. It 
will let us react quickly; if we have an idea, suddenly we want to 
broadcast something on the Website. 

For example, you are pleased that the schoolchildren are here. 
When they come to the Court, I am pleased, too. And when I talk 
to children, and my colleague here does, too, quite a lot, the thing 
that worries me the most is that there are too few of them, not that 
there are too many. 

So a few years ago, Justice O’Connor and I had in the conference 
room — we had a hookup, and that hookup brought us students 
from Lowell High School, San Francisco, where I went to high 
school, and her high school in El Paso, Texas, and we had a group 
there from Virginia. And all three groups were asking us questions 
and talking. We had a good discussion. 

And if it were today, I would go to any of these people here; I 
would go to our fabulous staff here, if it were today, and I would 
say, hey, let us put this on the Web as we are doing it. And sud- 
denly 18 million people or maybe 40 million — you know, you give 
them more than 10 minutes advance notice — would have tuned in. 
That would have been fabulous, because I think if there is one 
problem that faces us, and I think I can include you in that, it is 
the public not knowing how their institutions work. 

Mr. Serrano. Exactly. That is why a half an hour before I came 
here, I updated my status on Facebook to let people know that I 
was going to ask you about whether I could run for President or 
not. Actually serve. Anyone can run. 

Which brings me to another point, and I know this is a touchy 
one, but we always see anything we put out as for the 50 States 
and the territories. So the issue of language has always been an 
issue. It is in English, of course, and nothing else. You know, it is 
a global Internet, and we have a lot to be proud of how we run our 
Court, how our system works. So I think the more languages that 
we put our information out in is not diluting English, it is just let- 
ting other folks know how good and how strong we are. So in fu- 
ture budgets, I would suggest to you that not for the reasons that 
Bill O’Reilly would be upset about, or Lou Dobbs or who somebody 
else — okay, I will pick a liberal. 

Mrs. Emerson. Keith Olbermann. 

Mr. Serrano. He won’t be upset. I will find one. But there are 
folks on both sides who think that everything should only be in 
English. English is our language, but I am talking about you want 
people in Venezuela to read about what we are doing. You want 
people, as Cuba opens up and changes, to read what we are doing. 
You want it all over the world. So other languages are important, 
too. 
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ORAL ARGUMENTS AUDIOTAPES 

One last point before I move on. I commented on the fact that 
I don’t want a process by which pundits on CNN or FOX will be 
commenting every 20 minutes on what you guys are going to do, 
and how you are going to do it, and why you are going to do it, 
and who influenced you. It will get out of hand. The statement I 
am making now, and this is being recorded, will not make my lib- 
eral friends happy because they believe in openness, and so do I, 
but there has got to be some desire to keep the integrity of the 
Court intact. 

So with that in mind, are you folks satisfied with the way you 
are handling the whole issue of the audio transcripts that are being 
made available I believe it is a couple of hours after a decision is 
made or a hearing takes place? How do you feel about that? Do you 
want changes there? Is there a better way of doing it? 

Justice Thomas. I will comment briefly on that. Justice Breyer 
has a special interest in this. 

In the past, the audiotapes as a matter of routine were not avail- 
able during the term. They are archived, and they are available 
after the term. On select occasions we have simultaneously broad- 
cast, I think 11 occasions, or provided them shortly after oral argu- 
ment. What is available after oral argument are the transcripts of 
oral argument. 

Are we content with the way it is being handled? We certainly 
have no reason to be anything but content, I mean, in the sense 
that it doesn’t affect our work. The difference is that we are begin- 
ning to feel some pressure or some interest in — increased interest 
from those — from media outlets for immediate access to the audio 
version, and we have maintained our policy that in certain select 
instances we would make them available shortly after or simulta- 
neously broadcast. And we did that, I think, with Bush v. Gore. 
But we have not, as a matter of routine, made the audios available 
either during the term, the current term that it is recorded, or im- 
mediately after or during. It is always subsequent to. 

Justice Breyer. Well, I add that I think it is a process, an evo- 
lution, and the reason it is an evolution is simple. We have made 
the audios available either simultaneously or right after the argu- 
ment, I think, 19 times since — in 2000 is it or 2001? And the ques- 
tion is does that actually harm the Court or help the Court or 
what? 

It does make more access. I think in the 19 instances, there 
hasn’t been — I think it is fairly universally felt that hasn’t hurt. 
You have to get the Justices comfortable with the notion of allow- 
ing either that or other access, and the reason simply is we are a 
conservative institution, and we should be. The nine of us didn’t in- 
vent this institution. We are trustees, and we are trustees for a 
process that has worked very well in the past in terms of building 
the confidence of the public in the rule of law. So if we are going 
to change that process, and any of these things is a change, we 
have to be made comfortable by understanding that that isn’t going 
to hurt that institution where we temporarily find ourselves. That 
is why it goes slowly. 

Mr. Serrano. Thank you. 
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Mrs. Emerson. 


SUPREME COURT WEBSITE 

Mrs. Emerson. Thanks, Chairman. 

Let me ask you all just a follow-up on the Website. It will cost 
$799,000 for the equipment and — is the five personnel, are those 
people just going to be doing the upgrades on the equipment, or are 
those five extra people who will be continually working for you all 
to maintain it on a daily basis? 

Justice Thomas. The latter. They will be staff. They are the secu- 
rity people, the people who — the composition, the individuals who 
put it together, the administrator. There are people who will actu- 
ally take the data to interface with the public, those sorts of things. 
I think they are GS-13s and GS-lls. 

Mrs. Emerson. So, then, for future budgets they would 

Justice Breyer. They would be built in. The one-time cost would 
be the equipment cost. The continuing costs will be the 400,000 or 
so that we have committed to their salary and benefits. 

Mrs. Emerson. Okay. Well, I commend you for doing that, be- 
cause seriously, my own Website is managed outside, and we can’t 
update it fast enough. And so it is very frustrating. So I am pleased 
that you all are going to be doing this. 

I am interested, then, on you all said that the written transcripts 
are available after — how long does it take to actually get those 
transcribed and then up on the Web? 

Justice Breyer. It is about 3 or 4 hours. It is the same day. It 
helps us, too. I had the wonderful opportunity to fall on my face 
one night and was not able to make oral argument the following 
day as a result of it. In order to stay up to speed on the case and 
what occurred at oral argument, I simply went to our Website later 
that day, and it was there. You can do it, and we can do it, or any 
of us. 

The Website is enormously helpful. It is helpful to us internally. 
I went on last night just to look at it again. These were things we 
talked about sort of as an aspiration some years ago. It is a reality 
now. And when you reach a point where you say, I wonder who is 
the lawyer in this case tomorrow, I hadn’t really thought about 
who is arguing it, you have the briefs, but you — sometimes that 
changes as to who is arguing it, and you can go right on the 
Website and you can find out. 

If you want the briefs, people who are interested, we receive the 
briefs in written copy as well as digital, we simply send that to — 
the digital copy to the ABA, and they put it on their Website, and 
we link to that. So it is all available, and it is a wonderful, wonder- 
ful site, but it needs to come in house. 

Mrs. Emerson. And I don’t disagree with that at all. 

And I might just segue then to information technology, since we 
are talking about Websites, and your budget is $7 million for 2009, 
I believe. And I was just curious, can you tell us how the Court 
uses information technology to become more efficient? 

INFORMATION TECHNOLOGY 

Justice Breyer. Oh, it is in many ways. Let us give you one ex- 
ample. I mean, it is in every aspect from the operation of — our se- 
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curity operations, personnel operations, our accounts. Finances are 
now being automated, payroll. There is just no aspect of what we 
do now that does not interface with the computer. I was away for — 
at a law school, and each day, early morning, late in the evening, 
I would check in. You can connect off site through VPNs, and it 
is — we have double encryption and all the sorts of things that you 
normally do. And to be able to work 3 or 4 hours in the morning 
and 3 or 4 hours in the evening after work that is here, you don’t 
have to be on location to do it. 

So just the way that we work is different. You are never away. 
But also something simple. Let us say that you have a lot of pris- 
oners who filed claims. Often times these claims are inadequate. 
There are mistakes. Now, in the old days we would have to send 
that back to someone who is incarcerated. Now what we do is sim- 
ply make those minor corrections, because we can go on the Inter- 
net, we can find the case, cite those. Similarly in the capital cases 
where there are executions, there are filings, that is done electroni- 
cally now. Those things come up on emergency motions, and we get 
quite a few of those. And that is done in a very, very quick time 
frame. So we are able to do that electronically. So those are just 
a few examples, but it permeates everything we do now. 

Mrs. Emerson. Have you been able over the years to reduce staff 
or perhaps docket clerks or support staff because of utilization or 
increased utilization of IT? 

Justice Thomas. I think what we have been able to do is utilize 
staff better. If you notice, in our budgets we don’t come back and 
add significant staff. As the work increases, or it become more com- 
plicated, or we attempt to do more, what you see is we do more, 
and we do it more effectively and more efficiently. 

Mrs. Emerson. Do you believe that the Court has the program 
and contract management and technical expertise to successfully 
implement and maintain your IT systems? And the reason I ask 
this is because there are other departments within the government 
who we have given billions of dollars for such upgrades, and we 
still are not there yet. You are actually asking for such a modest 
amount in comparison. Do you feel comfortable with your technical 
expertise and ability to maintain things? 

Justice Thomas. Well, I would actually bet the ranch on the peo- 
ple we have. We built the system. When I arrived at the Court, 
which seems an eternity ago now, this is my 18th term, we were 
just setting out the word processors in the hall, and we were at the 
beginning of it. There was no connectivity, and I mentioned to 
then-Chief Justice Rehnquist my interest in doing this since we 
built the infrastructure for our data systems at EEOC, that we 
needed to get ahead of the curve, that a new era was coming. 

He was not interested in it, so he — when you do something like 
that, that means you volunteered for that committee. So I effec- 
tively volunteered for this committee. And we built the system, and 
if you notice, we have done it in conjunction with this committee. 
We have had many conversations over the years. We were prodded, 
we were encouraged, we were supported, and I think that the inter- 
action with this committee is a classic example of how things work, 
because there were times we might not have focused as much on 
the Website because we had so much else to do. This committee 
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thought that was important. So we did the Website, and we worked 
in conjunction with the committee to get it done. So I am very com- 
fortable with where we are. 

Justice Breyer. I think Justice Thomas has done a great job on 
this, and it has made light years of improvement. 

I have to mention one obstacle in any situation. The obstacle in 
any given situation is normally me. The staff is fabulous, but, I 
mean, they have to put up with me. I am impatient. I don’t take 
the time to learn the thing, and if I do learn it — and they will make 
me do it — they spend that 10 or 15 minutes to figure out why I 
push the wrong button. Now, once we have done that, it works. 
And I will be on a Sunday working on something in my house I 
have to get written. So I am sitting there writing, and I push the 
wrong thing, and I have lost it, and I telephone. Within 15 minutes 
there is somebody right there who says, now, look, try it this way. 
Okay? And if necessary, they will come out. So it really does — it 
is amazing. It really has made a difference. 

Mrs. Emerson. I appreciate that. I would ask perhaps if there 
is a lull when perhaps you all are not being seated that you might 
send them over to the U.S. Department of Agriculture. It would be 
very helpful. 

Anyway, thank you very much. 

Mr. Serrano. Did you say you would bet the ranch? 

Justice Thomas. I don’t have one. 

Mr. Serrano. I turned to my staff, and I said this Justice just 
made a safe bet. 

Mr. Culberson. 

Mr. Culberson. Thank you very much, Mr. Chairman. 

Justice Thomas, Justice Breyer, delighted to have you here. And 
I have to tell you, Mr. Chairman, of all the agencies that appear 
before this committee — excuse me, not agencies — the Supreme 
Court, the superb job they do as an equal branch of government. 
You are one of the only folks that I think ever appear before this 
committee — certainly me as a fiscal conservative, my starting an- 
swer is no on all spending requests because of the deficit. I try to 
avoid spending money, but the request is so reasonable. I mean, 
this is one where you go whack and just yes. I mean, certainly you 
have my support. 

Mr. Serrano. Do you mean via rubber stamp? 

CAMERAS IN THE COURTROOM 

Mr. Culberson. Yes, for the Supreme Court, on a funding re- 
quest this modest, absolutely. On a request this reasonable and ap- 
propriate and thoughtful and — yes, certainly you have my support. 
I think it is eminently reasonable. I am very impressed with the 
request for the Website. 

The work that you will do in every year is so vitally important. 
The Supreme Court — isn’t it true in a very real sense any five Jus- 
tices can, in essence, amend the United States Constitution? Is 
that true? 

Justice Breyer. We interpret the Constitution. We don’t amend 
it. 

Justice Thomas. Oh, I hope not. Oh, my goodness. 
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Mr. Culberson. In a sense, the opinions you render, however, 
have the effect of reshaping the Constitution, right? 

Justice Thomas. It has an effect applying that document to 
changed circumstances and to, in some instances, actually cor- 
recting past mistakes. 

Mr. Culberson. Certainly. No question. 

Justice Breyer. Since you gave me the opportunity, I will say 
this about it: The way I think most of us see it is that document, 
the Constitution, creates a set of boundaries. They are boundaries, 
and they are designed to ensure democratic process; to protect 
human rights; to assure a degree of equality; divide powers, as you 
know, the three branches, State, Federal; and ensure rule of law. 
But we are the boundary. You are in the middle. And life at the 
boundary is sometimes tough. People disagree about those bound- 
aries, and we get tough questions. But nobody disagrees that what- 
ever the right answer is at the boundary, the middle is the demo- 
cratic system. All right? 

So we don’t see ourselves as amending the Constitution. We see 
ourselves as engaging in some very difficult boundary interpreta- 
tions of the Constitution, and you are quite right when you say if 
we decide something as to its meaning, then the recourse seems to 
be a constitutional amendment, which is very hard to bring about. 

Mr. Culberson. The effect is as profound as though the Con- 
stitution were — it is being interpreted, you are right, absolutely. 

And I have to tell you how much I admire, Justice Thomas, your 
focus on the importance of the 10th amendment. I know you are 
exactly right, Justice Breyer, the Constitution’s limitation. And it 
begins with “We, the people.” We all learned from English class the 
most important parts of the document are the beginning and the 
end. And the 10th amendment, of course, so vitally important as 
a limitation. All power not given to the Federal Government is re- 
served to the States. 

And this goes right into the Website question, Mr. Chairman, be- 
cause the transparency is so important. And my point is what you 
do is so profoundly important and so vital for the Nation to see and 
understand what you do. And I am delighted to hear that the tran- 
scripts are now available the same day. You are moving into the 
21st century. 

I think the world has already moved under our feet with the 
Internet. I think it was Buckminster Fuller once said that Guten- 
berg made us all readers, and Xerox made us all publishers. Now 
the Internet has now made us all journalists in a very real sense 
and opened up the government. 

And transparency is so vital that the work that you do, I hope 
that you will reach the point where you will be able to broadcast 
the oral arguments of the Court. Once you get your Website up and 
running, it is a very simple matter to transmit live on the Internet, 
and I hope you will seriously consider doing so to allow the public 
to see the actual oral argument on the Website. 

Have you all discussed that? And what is the potential for allow- 
ing — because there is no logical distinction between the audience in 
the room and the audience in the country out there. 

Justice Thomas. Well, we have discussed it and discussed it and 
discussed it. I think there is some disagreement on that. Justice 
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Breyer said earlier that the Court is a place that resists change. 
One example of that was some years ago Chief Justice Burger de- 
cided that fluorescent light bulbs would be a good thing for the 
Court, and he installed them in various rooms around the Court. 
One member of the Court who had been there for quite some time 
commented to him in a somewhat less than supportive manner, all 
these changes. That is the reaction in many ways. 

I think what Justice Breyer said, in seriousness, is correct. We 
are just there. I am the 106th member of the Court, and you recog- 
nize after a while that you are small compared to the institution 
and to the document and to the rest of the country. And any time 
you make a change, you think twice about it. Well, more than 
twice. You are very, very concerned that you are changing some- 
thing that will affect the institution. 

One of the things that has impressed me about this institution, 
and having met great members of the Court such as Marshall, 
Brennan, White, Blackmun, Burger, toward the end of their ten- 
ure — Justice Powell — that they all felt much smaller than the insti- 
tution; that no one of them at any time would say to you, do your 
job this way or that way, and that none felt that he was respon- 
sible for changing the institution. If anything, they all exhibited a 
certain sense of humility. 

So I make that point to say this: I think among the individual 
members you find no one who will aggressively push something 
that changes the institution in a way that will result in some di- 
minishment of the institution. So if, to them, it could be shown that 
this will enhance the institution, that it will enhance the country, 
enhance the process, I think you will have the members who — they 
would support it. But if — and we have our doubts — they think it 
will diminish the institution and diminish the process and actually 
harm it for the country, they are reluctant. 

So there is some discussion. It has actually been quite a bit of 
discussion about that, particularly since this legislation introduced 
to do precisely that, to broadcast the Court’s oral arguments. But 
it still had, from our standpoint, some disagreement about it. 

Mr. Culberson. And you would be controlling the Website, 
which I think is important, Mr. Chairman, that the Court have for 
security reasons, for accuracy of the pleadings, for accuracy of the 
documents, to make sure that amendments can be made quickly, 
if you are in control of the Website and can control the input, the 
output, what is being broadcast and what is not. And again, I 
would really encourage you to do it. It is, I think, a vitally impor- 
tant part of the role of the Court that the public understand what 
you do and remove some of the mystery that this great institution 
and the work that you do be made accessible. And it is actually 
very, very simple. In fact, Mr. Chairman, with your permission, 
may I demonstrate very quickly? 

Mr. Serrano. Absolutely. 

Mr. Culberson. I actually 

Justice Thomas. You are not going to YouTube us, are you? 

Mr. Culberson. Not without your permission. I actually love 
technology, and I think I was the first elected official in the country 
in January 1987, when I was a freshman in the Texas House, I 
used a Macintosh, leased a computer to set up a bulletin board and 
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communicated with my constituents. And this is a very simple 
service. 

With your permission, Mr. Chairman 

Mr. Serrano. I wonder what I am agreeing to. 

Mr. Culberson. I am showing how easy it is to broadcast live 
on the Internet. We are now broadcasting live on my Website. This 
is a service called quik.com. This is a public hearing, and we are — 
in the 21st century, it is so important that the government be abso- 
lutely transparent and that people be able to see what we are 
doing. 

Mr. Serrano. In that case, let your constituency see what a lib- 
eral looks like. 

Mr. Culberson. What a good man you are. And what a good 
man you are. 

But I just wanted to demonstrate, Justice Thomas and Justice 
Breyer, that really in this age of full transparency and availability 
of this technology to everyone, that the government should indeed 
be transparent. It is easy to make it transparent. 

And I will shut it off. This is actually broadcasting live instanta- 
neously on my Website. This is a way for all of us as Representa- 
tives — I think for the Court also — to make yourselves completely 
transparent to the public. It is that simple. 

Now I will shut it off. 

Mrs. Emerson. Now, you will have to let us know how many hits 
you got. 

Mr. Culberson. Actually this is a great service. It is easy to do. 
And what I want to leave up, I hope that the country will evolve. 
It is wonderful technology, and I know your commitment to trans- 
parency, the leadership’s commitment to transparency. We had a 
little disagreement. I, for example, would like us to make sure that 
bills are actually posted on the Internet for 72 hours as the House 
rules require. That has not always happened. Or, as the new Presi- 
dent has promised, that bills be posted for 5 days before he signs 
them. That hasn’t happened. 

But, see, the beauty of this system is, Mr. Chairman — in conclu- 
sion, if I could have about a minute and a half to wrap up — is that 
the Internet will, I think, help the — we have, I hope, moved beyond 
the days where people used violence to overthrow the government. 
We can use bullets and electrons to change the government. And 
I think really the next American Revolution is going to come 
through the Internet in allowing the government to be completely 
transparent. 

I hope we reach the day, and I encourage you to go back and 
read my hero, Thomas Jefferson, his favorite letter — the best letter 
I ever think he wrote that explained his vision was a letter he 
wrote to Joseph Cable in February 1816. And it wasn’t possible, 
Mr. Jefferson wasn’t able to achieve it in his day, but he talked 
about — and, Mr. Chairman, you are very gracious, but this is im- 
portant. This is the only reason I am here in Congress. Mr. Jeffer- 
son wrote in that letter, Justice Thomas and Justice Breyer, that 
it was his dream for the country that each individual American 
would be able to participate so completely in their government, 
that, as he said in the letter, they would rather have their heart 
torn from their chest than lose that participation to a Bonaparte. 
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And he used as the example the New England town hall meet- 
ings where when he as President used an economic weapon, the 
embargo, for the first time in history. The entire country supported 
the embargo, he said, but this tiny minority in New England op- 
posed it. And he said, it was as though the Earth had moved under 
my feet because this tiny minority was so well organized, was so — 
their local townships, their town councils, the locally elected rep- 
resentatives, the Governor, the Congressman from New England 
worked in unison to fight the embargo, and they overturned it. 

We are not really a democracy, Justice Breyer. We are a republic. 
And if the Republic is going to work the way it is intended — if you 
read Mr. Jefferson’s letter, he envisioned that we would subdivide 
the country into elementary republics, all the way down to the 
county and township level, where each individual American would 
control everything that they could see and touch. 

And what I am driving at ultimately is I think the Internet gives 
us that ability for the first time, that free Americans — we are all 
now so — it is possible for each one of us to see what a good man 
you are, Mr. Chairman, and I mean that sincerely. We have our 
philosophical disagreements, but you are a good man with a good 
heart, and you do your best for the people of New York, as I do. 
And if people can see and hear what we do, it strengthens the in- 
stitution, Justice Thomas, as the United States Senate and the 
Congress were strengthened when C-SPAN opened up to broadcast 
live. 

C-SPAN is now in the 30th year that they have broadcast live. 
The Senate went through much of the same debate about whether 
or not it strengthened or diminished the institution. And since your 
opinions can change the course of American history, and any five 
of you at any given time can reshape the future of the American 
Republic, I would encourage you to break down that wall. It is as 
easy as me pushing this button. 

And that is where the next American Revolution is going to come 
is when we, the people, truly can see and hear how the sausage is 
made here, Mr. Chairman. I think we will see those tea parties 
that were such an — I think a very important reflection of a deep- 
seated fear, need for that fear. If we can see and understand what 
our government is doing, then we, the people, take back control of 
it and give that 10th amendment real meaning again and put each 
of us in control of our lives, our freedom, our prosperity. 

So I would encourage you to break down the walls. It is as easy 
as pushing this button. When you get that Website up and run- 
ning, broadcast those oral arguments and let the people see what 
wonderful work that you do. And I think you would strengthen the 
Republic. 

Justice Breyer. That is a very, very good point. I think I like the 
technology. 

I think I would make two points that I think are important. One 
is the judiciary is much more transparent than people normally re- 
alize. Our work is done in public. The work consists of reading the 
briefs, listening to some oral argument, which is about 2 percent 
of the matter, and writing opinions that describe our real reasons 
for reaching the conclusions that we do. And the reason that people 
don’t necessarily know all that much about it is unfortunate, but 
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much of the reason lies not in the fact that the briefs are where 
the work is, not in the fact that they are not public, but rather for 
most people they are boring. Now, judges don’t find them boring, 
but a lot of people don’t want to go read it. That is why the report- 
ers read them and report. 

The true problem with oral argument is this, in my opinion: On 
the one hand, of course, it would help people see how in some of 
these difficult issues we struggle with them, as do you. But on the 
other hand, we worry about one more symbol. If we suddenly had 
it in there as an oral argument, would it be in every criminal pro- 
ceeding in the United States? Would it be? And if it would, what 
about the witnesses? What about the jurors? There are problems 
there. And, you know, people relate to people, and would they know 
that this is 2 percent of the matter, what they are seeing, and 
would they, in fact, understand that most of what we do does not 
involve the two people in front of us, the lawyers on either side. 
It involves the 300 million people who are not there physically in 
the courtroom. 

Now, maybe the answer to that is the gains are worth the risks, 
or maybe the answer is the risks are not, are such it is not worth 
the gain. 

So what I have always said, which I am happy to repeat, is I 
would like to know more of what I am doing, and there are ways 
of finding out. You can do serious social science research. I know 
that is sort of a bad word in a lot of places, but there is such a 
thing, and it can be unbiased, and you can find out how it shapes 
attitudes, and you can find out whether or not having that tele- 
vision in that oral proceeding does or does not make a difference. 
What, will it help people understand what is going on, or will it 
make matters worse in terms of their understanding? It is an open 
proceeding, you are right. 

Now, all of those are questions, and my own view is you have to 
be very careful about proceeding on this until you know a few an- 
swers. 

Mr. Culberson. Thank you, Mr. Chairman, for allowing me to 
go a little bit beyond my time. 

Mr. Serrano. Thank you. 

I think your points are well taken. We are living in a new era, 
and we have to understand what the ramifications of that is. I 
think we all agree, most of us agree, that we want to get as much 
information out as possible. You know, I represent the poorest dis- 
trict in the Nation and all that that entails in terms of technology. 
Ironically it is within walking distance of the wealthiest district in 
the Nation, and it sits within the richest city on Earth, in the 
Bronx, New York, and all the contradictions that entails. And I am 
constantly trying to figure out with that particular constituency 
how to get my message out. And my message simply meaning they 
should know what I am doing, and the Internet is the way to go. 
It is everything from Facebook to your Website to the fact that I 
am now hearing little tweets on my 

Mr. Culberson. I am trying to make it go away. 

Mr. Serrano. But, you know, it is the way to go, and your com- 
ments are well taken. It is an institution that has been around be- 
fore many of us. It is one institution that has made changes in the 



158 


country and our society, but maybe has resisted changes as to how 
it reaches those conclusions to make those changes. We understand 
that. And the whole idea is that I think in many cases that train 
left the station already. 

When you see how this President was elected, and you realize 
that there were a couple of candidates who were sure that they 
were going to be the next President, and he went to kids and com- 
puters and websites in places where he was not supposed to even 
visit, some people thought, because he wasn’t going to pick up any 
votes, and the next thing you know, the bandwagon started rolling. 
You know, a President gets elected, and the right thing to say and 
the right thing to know is that you owe your election to everybody. 
But let us understand that in Iowa and those first places, it was 
all college kids on the Internet carrying the message, and that was 
a revolution. 

So it is a revolution. It is a new day, and everybody has to under- 
stand what role we play in that new day. Of all the things you 
said, and I am glad you said it on the record, on tape, to hear you 
say that you are a revolutionary is the best thing. 

Mr. Culberson. I am. I am a Jeffersonian revolutionary. 

Mr. Serrano. I understand. 

MINORITY LAW CLERKS 

But let me go to my next question, which really fits into this. If 
this is a new day, if this is a new time, then we have to make sure 
that as many people as possible share in it. And one of the issues 
that I speak about, as you know, Justice Thomas, every year is 
what progress is being made in increasing the representation of mi- 
norities within the ranks of law clerks and other professional staff 
in the Court. 

Although the situation is improving, minorities are still signifi- 
cantly underrepresented in the legal profession. Further, it appears 
that minorities are even more underrepresented in the clerkships 
in the high-level courts that are so important to future legal ca- 
reers, whether in private practice or in public service. 

When we had our general hearing on the Judiciary budget last 
month, I asked the question for the hearing record about minority 
representation among law clerks in the Federal appellate and dis- 
trict courts. While the statistics are no doubt an improvement over 
previous decades, they still leave a long way to go. For example, 
while African Americans represent about 14 percent of the popu- 
lation and about 7 percent of current law students, they account for 
only about 3 percent of law clerks at the Federal appeals court and 
only about 4 percent at the district court level. As for Hispanics, 
they represent about 15 percent of the population, 6 percent of cur- 
rent law students, and 2 or 3 percent respectively of law clerks at 
the courts of appeals and the district courts. 

Do you know if the Supreme Court maintains similar statistics 
about the representation of minorities among its law clerks and 
among the Court staff? And second, are there any special steps 
that the Court has taken to increase the number of minority law 
clerks and professional staff, outreach to law schools or to minority 
law students or bar association, for example? 
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Justice Thomas. Well, over the years, Mr. Chairman, you and I 
have discussed this. The Court has 36 law clerks, and there are 
currently 36 law clerks there. And I believe, if my memory serves 
me correct or properly, 13 are women, at least identified from the — 
we don’t keep statistics. And I really can’t say I focus on it very 
much except when I come to this hearing. Thirteen are women, and 
I think four or so are minorities. Last year I think six or seven 
were minorities 

Justice Thomas [continuing]. Just judging from our photos in our 
materials at work. 

With respect to the numbers, as I have said in the past, we re- 
ceive what the law schools prepare. We hire from — I tend to have 
a very broad net. I hire from quite a few law schools. Others tend 
to hire from a more narrow or narrower band than I do. But we 
take the kids from the law schools. We hire from a certain portion 
of that law school population. That is important because the way 
that we work there is no start-up time. You hit the ground running 
and you are ready to go, and I am not Mr. Nice guy with my law 
clerks. I want things done; you have to be ready to do it. 

I think each of us has had minority law clerks with whom we 
were very satisfied and done outstanding jobs, but they are not — 
there is not a plethora coming from the band that we select from 
in law schools. It is as simple as that. 

I think in your statistics, it might help us, and I think be more 
reflective, if you look at where we get law clerks. And you have 
been encouraging us to broaden that, and I think the Court has 
done that. But I do believe that the numbers that we have and that 
you see in the judiciary are reflective of what is in the law schools, 
at least in the population that we pull from. I would like to see it 
increase, but it is the reality. 

Justice Breyer. I think if I can add one thing, Mr. Chairman, 
change is important here. I have had far more than 10 percent, I 
think minority, far more. And on the African-American side, far 
more than the 7 percent I am sure because I can think of them in 
my own mind. And I don’t know about the Hispanic population, 
probably closer to the law school population. But I know my own. 

But taking this, when I started I made an effort, all right? Now, 
15 years ago you had to make an effort. 15 years ago it required 
what I called outreach, a conscious outreach. And that means you 
go around and look where you get your sources and so forth. 

Today, it does not take that. It just does not take it. There is no 
problem that I see. I get plenty of applicants. I don’t have to make 
the outreach to find good applicants, and once I find the good appli- 
cants they appear on the staff. 

Mr. Serrano. Well, I have always found it sort of tricky sug- 
gesting to the Court, Justice Thomas and Breyer, that I understand 
that you have a pool from which you select. And traditionally what 
I have heard from the court is from that pool we don’t see as many 
minority candidates — but that is what I always read between the 
lines — as we do from other places. But then maybe you should ex- 
pand your pool. I mean, the reason that there are so many Asian 
and Dominican baseball players now is because the major leagues 
went out and looked in other places other than around the neigh- 
borhood. 
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But here is my point, and again it is a very delicate thing for me 
because I have tremendous respect for the Court. But there are 
these institutions in our country that are just incredibly important 
and good, and the more diversified they are, not only in its mem- 
bership but in who is behind the scenes doing the work, the better 
it is for the country. This is not a numbers thing. You know. I 
could easily as a Hispanic Member of Congress hire only Hispanics. 
I choose not to do that. I am in some ways blind to that also be- 
cause I want the best qualified people, but I also want a message 
to go out to people that if you elect someone like me, you are not 
going to be left out. 

Well, the Court I think — all courts should be able to send a mes- 
sage that all are welcome to participate at some level. 

Justice Breyer. I agree with you. And my point really is that the 
pool that I draw from in any case has not really, it seems to me, 
in later years had this problem. That is, just look at who is there. 
And everybody is there. And everybody is there. Go look at the pool 
today, my pool, and look at it compared to what it was. And my 
goodness, it is not just comparative. That change is there. And you 
say continue doing this, and I agree. 

Justice Thomas. I agree with Justice Breyer. I just don’t make 
these arbitrary distinctions. I have a broad net. And whoever 
shows up shows up. Some clerks have shown up, I had no idea 
what their ethnicity was. I mean they may have told me in subse- 
quent conversations during their clerkship. But it is just by casting 
a wider net. 

But the net always includes the best kids, kids who are academi- 
cally and by their preparation in a position to do the work. I have 
never had a problem. 

Now, I think we should narrow, as I have said in the past, Mr. 
Chairman, what we are talking about. The numbers if we are look- 
ing at individuals who are Asian, we have large numbers of wheth- 
er they are Asian or Indian. And again I don’t like these categories. 
But that is not a problem. We are talking about black and His- 
panic. Those are the numbers that you are really talking, those are 
the two categories that you are really talking about. The Asian 
population simply is not a problem. 

Mr. Serrano. Well, I am talking about all numbers. Those are 
the numbers that always come up. But look, I think I have made 
my point throughout the years, and I think you have made your 
point throughout the years — the Court has made its point through- 
out the years, and maybe when the Court says that it finds dif- 
ficulty in change, maybe that is the area where it finds the most 
difficulty in change. But that is something that will evolve hope- 
fully as we push for more folks to go to law school and to prepare 
for the profession and to be available. 

It still troubles me somewhat, but it even troubles me having to 
bring it up because it is a delicate subject. But it is one that I could 
not avoid, else I would not be honest to myself or to this chairman- 
ship or to why I happen to be here in this moment in history. 

Justice Thomas. I don’t think that that is an area, Mr. Chair- 
man, where the Court has been resistant to change. We may be 
more resistant to the cameras, but not to that. I think that the 
members of the Court to a very great extent have bent over back- 
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wards making an effort. Now, you may not agree with the result, 
but I think that your questions have not fallen on deaf ears. Your 
concerns have not been ignored. 

And I agree with Justice Breyer, I don’t have all of these prob- 
lems. I think it is — I agree with what you say, you want to say to 
people: You are welcome here. You have a shot. Whether you are 
at Rutgers or whether you are at Harvard. You have a shot. 
Whether you are from the Bronx or you are from Westchester 
County. And that message has been sent. And I think I would not, 
if I were you, be frustrated. I think you have been effective in mak- 
ing that point. Not one that you have to hire a certain percentage, 
but that all are welcome to give it a shot. 

Mr. Serrano. Thank you. And for the record we sometimes 
speak to who is before us and we are also speaking to a lot of peo- 
ple that are not before us. It is across the Judiciary that there is 
this concern, not only in the Supreme Court. 

SUPREME COURT WORKLOAD 

Let’s talk briefly about caseload, which we have also discussed 
over the years. Statistics the Court includes with its annual budget 
submission show the trend basically continuing of a lower caseload. 
For the term that was completed last summer the Court heard ar- 
guments and issued opinions on 72 cases compared to 160 cases 20 
years earlier. 

Are there any thoughts you want to share as to the reason for 
this trend? Is it something we should be concerned about? One 
would argue that the less things that come before the Supreme 
Court, the better things are. Everybody is happy. 

Since most of the Supreme Court caseload is under its control, 
is this decline because the Court is becoming more discriminating 
in the cases it takes or are there just fewer cases that require Su- 
preme Court review? 

Justice Thomas. We have asked ourselves that question over the 
years. When I first arrived at the Court I think we were at about 
120. So I tend to think between 100 and 120 is a good number. I 
think much above that is too much. The Court never made a con- 
scious effort to reduce those numbers. And I don’t think the Court 
has been particularly parsimonious in exercising its discretionary 
jurisdiction. 

I think the answer is the cases simply are not there. Most of our 
jurisdiction is discretionary. If we have erred in any way, it has 
been in those instances when we have granted cert in cases that 
should not have been there, and then we would have to dismiss 
them as improvidently granted. But the Court has not limited — or 
intentionally limited the number of cases. 

But that is not the only thing we do. We still get the 8,000 to 
10,000 cert petitions that we have to deal with. There is always 
work to do. There is always the capital cases, the emergency mo- 
tions. But with the argued cases, that decline is at this point inex- 
plicable. I think we have tried to pinpoint the reasons. I may have 
speculative justifications for it or reasons for it, but it is nothing 
more than my speculation. 

Mr. Serrano. And just be clear that I was not suggesting that 
you should have more work. You are busy enough. In fact, there 
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are some who want less government and others who want less 
court decisions. So it works both ways. Thank you. 

Justice Breyer. I agree with Justice Thomas. Justice O’Connor 
used to sit at the table and she would say we have space on our 
docket and we are looking for cases to take rather than the con- 
trary. I have my own subjective views as to why this has come 
about. 

Mr. Serrano. Mr. Crenshaw. 

Mr. Crenshaw. Thank you, thank you, Mr. Chairman. And I 
apologize to you all. It is interesting, I know that you are dealing 
with a lot of issues that affect our country. I just came from — the 
reason I was late, Secretary of State Clinton was testifying and you 
listen to what is going on around the world and probably be glad 
you are on the Supreme Court. But I am sure it is tough there as 
well. 

And again I apologize, but I think somebody asked a question, 
I read or was encouraged that all the grounds and all those archi- 
tectural components are kind of on track and actually did I read 
correctly it said that the requests are less than last year. I guess 
that is good. You don’t find any agencies coming in and requesting 
less money than they did the year before. So it sounds like the 
buildings are on track, within budget, et cetera. That is encour- 
aging. 

I was curious about moving — and maybe somebody asked about 
it — but moving the Web site in-house. Does that save money or just 
make it more efficient? Or what is the purpose of that? Is it more 
timely? What is the reason for moving it in-house? 

SUPREME COURT WEBSITE 

Justice Thomas. Well, all of the above. As we discussed earlier, 
it does save money for us. Certainly it will reduce the expenditures 
at GPO. And for us, it saves not only time for us in-house in mov- 
ing it, getting information to them, correcting errors, but it gives 
us control to make it more timely, to make it more responsive, to 
make it more interactive, to begin to uplink things like videos or 
materials that we think should be on it. In other words, to make 
the Court more accessible. 

This is the last piece of a large puzzle that we have been working 
on for more than a decade now. It is an important piece. But it has 
to be in-house. 

We are almost there. We have the infrastructure — we have about 
one-half, we have 45 percent of the infrastructure in-house now be- 
cause we prepare it for GPO to put it on the Web site. So 50 per- 
cent that we are bringing in is the rest of it. It gives us more con- 
trol and it is an important piece. 

Mr. Crenshaw. It doesn’t cost any more money to bring it in- 
house? Part of that money is just to do a better job of having it 
available? 

Justice Thomas. Well, it costs a little more because we have to 
bring — 300,000 or so for the equipment, which is nonrecurring, and 
five people to do the work. But the advantage is this. It is not being 
done by GPO and we are doing a lot of the work now anyway. It 
also gives us control. I mean you have security problems. You have 
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problems with errors. You have problems with timeliness that we 
get to correct in-house. 

Mr. Crenshaw. I get you. And I am sure you all talked about 
this before, but if the reason is to make the Court more accessible, 
more open and more transparent. The next step obviously is to 
televise all the hearings. And I imagine you have talked about that 
over the years. If you haven’t talked about it already, I would be 
curious just what goes into that decision. 

On the one hand you say we want people to have more openness 
and access. Why do you stop there in terms of transparency? The 
next step would obviously just be to, like the floor of the House and 
the Senate, and C-SPAN is there, et cetera. I don’t want to — if you 
have already answered that question, but I would be interested in 
just knowing what the theory is. 

CAMERAS IN THE COURTROOM 

Justice Thomas. Congressman Culberson has made an impas- 
sioned plea for that and an impassioned case for that and has 
shown us how small the cameras can be. But as we indicated, the 
Court is reluctant to change the institution without knowing what 
the effect of opening the institution further will be on the institu- 
tion, whether it will somehow harm it or whether it will enhance 
our processes. We don’t know. There is constant discussion about 
that. But there is some disagreement. And I am trying to in a gen- 
eral way represent all the views that are at the Court, because 
there are strong views and there are views in the middle. There 
are strong views on the poles and there are significant views in the 
middle. 

So in representing all of them, it is something that the members 
of the Court are all concerned about and hopefully that the institu- 
tion will not be harmed if we go one way or the other. 

We also discuss it in the context that there is pending legislation 
on this. But we don’t all agree, but no one is resisting it just for 
the sake of resisting it. 

Mr. Crenshaw. Thank you very much. And just finally, I would 
say that I am from Jacksonville, Florida, and I know some friends 
of mine that travel around the country in motor coaches with you. 
So if you ever come back to Jacksonville feel free to stop by. 

Justice Thomas. I am going to run through there in a few 
months, over on 1-10. 

Mr. Crenshaw. Yes, great. 

Justice Thomas. I have lots of friends down there. You must be 
somehow conflicted because you are Georgia and Florida, aren’t 
you? 

Mr. Crenshaw. Actually I went to the University of Georgia and 
I went to the University of Florida, and a lot of people say you al- 
ways knew some day you were going to be in politics so you were 
covering yourself for the big Georgia-Florida game in Jacksonville, 
and I of course say that is absolutely not true. But I am taking a 
correspondence course at FSU. 

Thank you, sir. 

Mr. Serrano. Well, we go from one Florida member to another 
Florida member. Mr. Boyd. 
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Mr. Boyd. Thank you, Mr. Chairman. And Justice Thomas, Jus- 
tice Breyer, thank you for being here and for your service. And un- 
like Congressman Crenshaw, I didn’t go to Georgia. I only went to 
the University of Florida and I want to remind him that today over 
at the Library of Congress they are honoring the 2009 national 
football champions. That is the University of Florida Gators, Mr. 
Crenshaw. So you could probably upgrade yourself by going and 
taking a correspondence course at FSU, too. 

Mr. Serrano. Take Spanish while you are at it. 

Mr. Boyd. Thank you, gentlemen, and thank you for your fiscally 
conservative request. I know these are very, very tough times. And 
I know to present that, to put that together you had to turn down 
some things or cross out some things. And I apologize for being 
late, but I understand that has not been talked about. Could you 
briefly talk about that? 


FUTURE REQUESTS 

Justice Thomas. Well, some things have to be put aside. I think 
that we would perhaps at some point in the future want to come 
back and discuss some more security issues. Particularly our police 
force and with the new security requirements and the pressures on 
us now, I think we may be back on that. 

But we understand that we cannot have, even if it is just several 
positions, these are difficult times. So our effort was to choose 
something that at this time needed to be done to finalize our 
Website because we are at crossroads. We have to decide whether 
to upgrade what we have at GPO or bring it in-house. And what 
we do now will be our decision certainly for the next decade or so. 

But yes, there are things that we did not put before this com- 
mittee. Security is one of them. 

Mr. Boyd. Thank you. Thank you, Mr. Chairman. That is all I 
have. 

Mr. Serrano. Ms. Emerson. 

PERIMETER SECURITY 

Mrs. Emerson. Speaking of security, let me ask you a few ques- 
tions about that or is that something you would prefer to talk 
about at a different time? Okay. 

Obviously given the dangers of terrorism and your all’s high pro- 
file and the building itself, security ought to be a top priority in 
your budget. And I know that you are requesting 3 million for pe- 
rimeter security along Maryland Avenue and Second Street. And I 
also understand that you have a hundred or more than 100 Su- 
preme Court police officers. So I would like to know, one, how the 
3 million requested for the perimeter security, how you feel that 
will improve the security of the Court, and I would also like to 
know whether or not the opening of the Capitol Visitor Center has 
actually had an impact on the way that you all — your visitor 
screening processes, and then why you all have police that are just 
for the Supreme Court versus using the Capitol Police. Curious 
about that. 

Justice Thomas. This is the first I have been asked about the lat- 
ter. It is certainly not because we are provincial in that sense or 
we have to be — it is part of our history. I would have to go back 
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and look at the history of that. But with respect to the security, 
the Maryland Avenue perimeter is a part of the ongoing security 
development. That is last or among the last changes from a secu- 
rity standpoint. We have done the south side — I think the east side 
of the building, we have done the west side, but we have ongoing 
construction on the north side. But that has always been a part. 
This is just one phase of the perimeter security, and that of course 
has been planned for quite some time. 

With respect to the — I think your overall question has to do with 
whether or not we think it is adequate. I do think that we have 
upgraded our security over the years. This is even before 9/11. We 
began upgrading our police force to essentially bring it in line with 
the Capitol Police force and to coordinate with Capitol. After 9/11, 
of course, we all became very concerned about security, and that 
concern continues, and we may well be before this committee to 
discuss in more detail some of our specific security issues in the 
next budget cycle. 

Justice Breyer. I asked Marshal Talkin and I know she said the 
Capitol Visitor Center has increased by 100,000 the number of visi- 
tors. That is her estimate, a guess really. We get 500,000 or so a 
year, and I think probably the number would be higher were all 
this construction not going on. So I am looking forward to that. I 
think the more the better. And the place is open and it should be 
open to people, and the more that come in and see it, it is their 
building, it is not ours, and the more that come in, the better. 

BUILDING MODERNIZATION 

Mrs. Emerson. And with regard to the modernization, Justice 
Thomas, you said at beginning of your remarks that the overruns 
were on the front end of the process. Do you feel comfortable with 
the existing resources that you have been allocated to complete ev- 
erything? 

Justice Thomas. We are actually under budget. And this com- 
mittee has been very accommodating throughout the process. And 
so from a time standpoint we are late, a year and a half late. But 
that problem occurred early on. From the standpoint of the budget, 
we are under budget and hopefully the project, just as the building 
did back in 1935, will come in under budget. But as it appears now 
it will come in under budget. 

Mrs. Emerson. Shockingly. That is wonderful to hear and per- 
haps sets a good example for some other ongoing projects that we 
have to deal with. But fortunately that is not your problem. 

Have you all had — I mean, this is a touchy subject, but I raise 
it. Have you all had a good working relationship with the Architect 
of the Capitol over the course of this project? 

Justice Thomas. I think we have worked well with the Architect 
of the Capitol. It has worked out. I have never worked with him, 
but based on what I heard, it is a relationship that has functioned 
fairly well throughout some very, very difficult projects. 

Mrs. Emerson. I appreciate that, thank you. Thanks, Mr. Chair- 
man. 

Mr. Serrano. Thank you. Ms. Lee. 

Ms. Lee. Thank you, Mr. Chairman. I apologize for being late. 
Several committees at one time, but it is good to see you both. 
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Let me just follow up and say I was vice chair of Leg Branch dur- 
ing the construction of the Capitol Visitors Center for a large por- 
tion of that. I am glad to hear you say you are under budget, and 
also say that the Architect of the Capitol, Mr. Ayers, and the team 
did a fine job in bringing it to its final conclusion. Final conclusion. 

STUDENT LOAN PAYMENTS 

So let me ask you, and I briefly perused your testimony and I 
didn’t see anything about an initiative or program that helps em- 
ployees pay their student loans. When I first came to Congress, 
boy, 11 years ago, I worked on a student loan repayment benefit 
for employees because of course our employees work day and night, 
night and day, salaries really are not comparable to the private 
sector, and so we thought this would be a good benefit. And we in- 
cluded that in the budget for that. And I am wondering if the Su- 
preme Court has any type of a student loan repayment program 
that is similar to the House staff benefit package for student loans. 

Justice Thomas. Well, primarily we looked into that several 
years ago, and I cannot remember exactly what became of that. 
But the individuals who would most use this would be law clerks, 
and for the most part the law clerks are in a financially substantial 
position after they leave. And by that I mean financially substan- 
tial. Unlike most staffers who stay on as a part of their career and 
may or may not after their clerkship, for the most part, some teach, 
some go into public interests, some go into government, but those 
who go into the private sector receive significant bonuses and sala- 
ries. 

Ms. Lee. Okay. And so support staff, you don’t have a large per- 
centage of staff members who are support staff who would be re- 
searchers or 

Justice Thomas. I don’t think so. I think for the most part I have 
had a number of my staffers who have gone to night law school but 
they have worked and paid as they have gone along the way and 
they didn’t have substantial indebtedness. Maybe some, but not 
$150,000, $200,000 as some of those kids have. 

Justice Breyer. I can add, I would like to add that I do encour- 
age my clerks when they leave the Court, I would like to see a lot 
of them go into public service. And they have plenty of opportunity 
in the private sector, believe me. But it stays there and to spend 
a period of time in public service is fabulous, and so I think if your 
program throughout the government or wherever you put it can en- 
courage those law students and those graduates, recent graduates, 
including our clerks, to go into public service, I think that is won- 
derful. 

Ms. Lee. Well, I think this is a benefit for our congressional 
staffers after they leave. And finally, let me say I understand you 
went through the diversity question because I too of course have 
many of the same concerns in terms of diversity, hiring and mak- 
ing sure that the Supreme Court reflects the numbers that we 
should see in terms of diversity. 

You got that information, Mr. Chair? Right? Okay. I will be talk- 
ing to the chairman about it. Thank you very much, good to meet 
both of you. 

Mr. Serrano. Mr. Culberson. 
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COURTHOUSE LEASES 

Mr. Culberson. Thank you, Mr. Chairman. I wanted to ask if 
I could about the workload that the courts are having to deal with 
at the District Court level, the Appellate Court level. Certainly 
your workload has just increased dramatically. And just give you 
an open-ended opportunity to talk to us about what we could do in 
Congress, the Appropriations Committee, to help ease some of that 
burden. I know one chokepoint, certainly courthouse space is a ter- 
rible problem, one of the most expensive things we build because 
of the security requirements. One suggestion I would throw out, for 
example, Harris County government has the ability — has got very 
good bonding authority, do a good job of building new structures, 
and I have not seen courts lease courthouse space from local gov- 
ernment. I don’t know that that has been done before. But cer- 
tainly it is something we should consider. 

So I wanted to ask you, if I could, both of you, Justice Breyer 
and Justice Thomas, if you could offer us your thoughts on what 
the Congress could and should do to help ease the burden when it 
comes to the workload. Are there a couple of areas that you would 
recommend that we should look at in particular? 

Justice Thomas. I think the Chief Justice’s year-end report cov- 
ers most of that, and his point there is that we are trying to do 
more with less, and I am not going to undercut that by making any 
personal suggestions. But the only point that he was concerned 
about, or his major point of concern was this: Even in light of mak- 
ing the cuts and doing more with less, his concern was again the 
retention of judges, the fact that we still have the pay issue. That 
is the elephant in the room. And it is one of continuing concern, 
particularly the District and Court of Appeals level. 

But beyond that, I am not going to undercut his recommenda- 
tions. And again the workload issue depends on where you are. I 
think what we have is manageable, is fine. But if you are at the 
Central District of Florida, that is a very intense and high volume 
area. So I am not going to suggest anything for them. I think that 
if I were — I am the circuit justice for that area. I would actually 
like to see them have more. I would like to see some of the cuts 
go away so that they can be more flexible with staff, but the cir- 
cumstances are not such that we can do that. 

Mr. Culberson. Do the courts have the authority now under ex- 
isting statutes to contract with local governments? 

Justice Thomas. I don’t know. I don’t know. 

Mr. Culberson. I am sorry, Justice Breyer, did you want to add 
anything? 

Justice Breyer. If you are saying what could Congress do, I don’t 
have short run suggestions but I do have longer run suggestions. 
One is if you do have a judge, you do have to have a courtroom. 
And in Los Angeles there is a big hole in the ground because the 
money was not appropriated to build the courthouse. I was in Ha- 
waii and the Federal courthouse that was built there, a quarter of 
it, in my estimate, is closed because when it rains it rains more in- 
side that courthouse than it rains outside. 

These, I add, are very good stimulus projects in place and they 
end. They end when it is built. There is a second thing, and the 
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second thing is simply this. I hope that when you look at things, 
as I am sure you do, I hope you look at the longer run. For exam- 
ple, it is very hard for the courts to get through in their budget 
things like pretrial services and supervision and probation, and so 
forth, but if you are worried about a crime problem, quite often it 
saves you money to take that person on the drug charge and to run 
him through pretrial services than to put him in a prison and keep 
them there for 20 or 30 years. So in the long run a lot of these 
things if you look at them in the long run, I believe you will find 
in the long run they save money. 

Mr. Culberson. And reducing crime, the certainty of swift and 
sure punishment has a terrific effect on reducing caseload, and I 
can testify to that personally, Mr. Chairman. In the Del Rio sector 
on the border and the Laredo sector, with my colleagues Henry 
Cuellar and Ciro Rodriguez, we very successfully implemented a 
program called Operation Streamline, which is a zero tolerance 
program where anyone — and our Secretary of Homeland Security 
apparently doesn’t understand it really is a criminal offense to 
cross the border illegally. But if they cross the border in the Del 
Rio or Laredo sector, they are prosecuted, using good judgment of 
course obviously, but there are existing laws up to 6 months. They 
are incarcerated for a few days up to 6 months and then deported, 
and the result is there is actually vacancies in the Val Verde Coun- 
ty jail. There are vacancies and the crime rate has dropped 70 per- 
cent in the Del Rio sector and over 60 percent in the Laredo sector, 
which was one of the most dangerous sectors. And this is bipar- 
tisan, the local community supports it. This is something that we 
worked on together. It works beautifully. So don’t forget swift and 
sure punishment also works, with a compassionate heart because 
we do need to fix the visa system as well. And you trust officers 
to use their good judgment. 

But the courthouse question, if I could very briefly, Mr. Chair- 
man, I would encourage the committee and the Congress should 
look at. As you mentioned, Justice Breyer, in Los Angeles there is 
a hole in the ground and in Hawaii the building leaks. I don’t think 
it is permissible for the courts to contract with local government to 
lease courthouse space, but it is certainly something we should con- 
sider. I am confident in California and Florida, New York, Mis- 
souri, certainly in Texas our local governments build first class fa- 
cilities and the Harris County government I know is ready, willing 
and able to build a new courthouse for the Federal courthouse in 
Houston which was built in the 1950s. They could build it quickly 
with bonding authority and then lease it to the Federal judiciary 
and I think solve that problem for you very, very quickly. 

And then finally, I do hope you will not wait to do a big social 
science study, comprehensive as to whether or not you should 
broadcast on the Internet. Trust your heart and your instincts. I 
hope you on the Court will just make the decision — I am frankly 
not sure — I see that Congressman Poe has filed legislation to allow 
broadcast of the Supreme Court’s oral arguments. I hope the Con- 
gress would not impose that on you, you should do it of your own 
free will, but would such a statute be valid? I mean, isn’t that an 
internal proceeding of the Court? 
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You can’t I guess even speculate, but I hope it is something that 
you will do of your free will. Don’t wait for a social science study. 
Remember the tea parties on April 15th. The country is fed up. 
Let’s just open the doors and let the sun shine in and trust the 
judgment and good sense of the American people. 

Thank you. 

Mr. Serrano. It only took him two rounds to mention immi- 
grants. He usually does it on the first round of questioning. The 
country is not fed up. 

Mr. Culberson. With taxes and spending they are fed up. 

Mr. Serrano. Trust me, the country isn’t fed up. Just some folks 
from TV are going out and starting parties all over the place. 

Mr. Boyd. 

Mr. Boyd. Thank you, Mr. Chairman. I know that Mr. 
Culberson’s point was about facilities, specifically courthouses. I 
guess your specific question, Mr. Culberson, was could they con- 
tract with local governments? I know you can contract with other 
entities, private folks who can lease back; is that correct? 

Justice Thomas. I don’t know. Why I am reluctant, Congress- 
man, is that that is something that is within the jurisdiction of the 
AO. The Administrative Office of the Courts, and I am reluctant 
to comment on something that I have no authority over. 

Justice Breyer. The Chief Justice I think has spoken about this, 
and I know the Judicial Conference has views on it, and there is 
a continuous tussle here with the GAO. We pay a lot of rent. The 
court system pays a huge amount of rent to the GSA, and there 
is always a big argument about that and some people feel the judi- 
ciary could lower the rent maybe a little, and some people feel the 
opposite. So we are not in the midst of that problem here. We are 
not. We are not experts on that. 

Mr. Boyd. I am talking about out in the country, your fellow 
courts, many of your courthouses are leased. 

Justice Breyer. GSA has leased space. Yes. 

Mr. Boyd. Would either one of you be willing to or feel com- 
fortable talking about what Congress can do to make this better? 
And here is my question: ultimately, you guys put forth a facility 
needs request. That comes to Congress, and Congress makes those 
decisions about which ones get funded and which ones don’t ulti- 
mately. And I ask this question because I have been involved in 
trying to fix a very inadequate courthouse facility in the Northern 
Florida District. And we have been working for years to see what 
could be done or couldn’t be done, and so I have learned a little 
bit about what Congress does and doesn’t do. Would either one of 
you be willing to talk here to the committee today how we might 
better that process to more efficiently use the funds and appro- 
priate the funds that we do have? 

Justice Breyer. I can’t specifically, but when I was on the Court 
of Appeals we built a new courthouse in Boston. I got very much 
involved in this process and very much involved with GSA, and I 
know that there is tension and I know that we have a committee, 
the Space and Facilities Committee in the Judicial Conference, that 
has a set of recommendations. And that is going through the Exec- 
utive Committee, approved by the Judicial Conference, and I think 
that there are lots of things that could be done. So my suggestion 
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now because I am so out of touch with this because it doesn’t come 
into my life now, is if you are interested in that, which I am glad 
you are, that you get your staff to get ahold of those reports and 
go to the Judicial Conference or the Administrative Office with Jim 
Duff, and I am sure he could present the judiciary side of that. 

Justice Thomas. I think you would profit more from working 
with Jim Duff, who heads the Administrative Office of the Courts. 
I have not been a chief judge as Justice Breyer has and built a 
courthouse, but I think you would get a better sense of the prior- 
ities of the various courthouses and the construction projects that 
are ongoing. 

And the problem a lot of times is simply that you have needs, 
and you have Central Florida, for example, that has huge work- 
loads and it is bursting at the seams. Of course they need another 
courthouse or they did need it, they have a new one now. But there 
are also places that do not. I am not familiar with that. I am aware 
of my circuit. I am aware of the 11th Circuit. Jim Duff would have 
an idea of the entire country and would be much, much more help- 
ful to you. 

Mr. Boyd. I will do that, and I thank you for that counsel and 
advice. And my question really is, I don’t so much have a problem 
with the judicial process. It is what happens after the Judicial Con- 
ference, or whatever makes those determinations, and it goes on a 
list, then what happens? I think more of the problem is in Con- 
gress than it is with you being objective about what the needs are 
and where they are. 

Justice Thomas. But Jim Duff works with that process and try- 
ing to get it through and with the chief judges in the respective 
areas, and I think it would be extremely helpful to talk with him. 

Mr. Boyd. I appreciate that counsel. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. Mr. Crenshaw. 

Mr. Crenshaw. Just to say in my area of Florida we have a 
brand new Federal courthouse and it is just state of the art and 
it is fantastic, and my colleague from Florida if I can help him 
work on one for his area I would be happy to do that, because he 
went to the University of Florida, as you all know. 

Mr. Serrano. You realize that this committee oversees GSAs 
and this will cost me a lot of money, this deal you guys are making. 

Mr. Crenshaw. I don’t have any other questions. I would just 
like to thank both of you for being here today and for the work that 
you do. We really appreciate it. Thank you. 

Mr. Serrano. Ms. Lee. I wanted to ask one last question and 
then we will let you folks go and we will see you on TV later. No, 
I am just kidding. 

Incidentally, I like Mr. Culberson and I was not making any 
comments about those parties. They are real, there are feelings, it 
is just that everything that is going wrong didn’t start January 
20th. It has been around for a little while. As long as we under- 
stand that. 


JUDICIAL AND LEGISLATIVE BRANCH RELATIONS 

In its end of year report on the Federal judiciary last year, Chief 
Justice Roberts talked about the need to improve relations between 
the judicial and legislative branches of government. Do you have 
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any thoughts about what steps we, the Congress, and you the 
courts, can take to improve communication and understanding on 
matters of mutual interest? I mean, I do not fully understand what 
he thought the problems were. We get along just fine once a year. 
But any thoughts? 

Justice Thomas. I am not going to speculate. I think there have 
been some tensions and there is a sense among Federal judges that 
there is an effort to not assist them but rather to impede their 
abilities to do their jobs. 

With this committee, I think this committee has been a perfect 
example of oversight and assistance and prodding and yet helping. 
We have worked extremely well together on some very important 
things for the Court. We have worked on security. We have worked 
on the upgrading of the infrastructure of that building. We have 
worked on personnel issues. We have worked on our IT problems. 

And we haven’t always agreed, but you have always been helpful 
and respectful. I think it starts in the way that you have ap- 
proached it, with your approach, with your attitude, that we are 
not going to agree, but it is important that we get the job done. 

I do think that the concerns that Federal judges have about some 
of the legislation, the withdrawal of the COLA, the pay issue has 
been a very important issue for many Federal judges, concern 
about the legislation that precludes them from modest things that 
they were doing, just honorary memberships in clubs. I am not a 
member of anything other than the, you know, Nebraska 
Cornhusker clubs or something like that, or motor home associa- 
tions. But the point is that they see that as negative, it is not help- 
ful. 

So it does not foster a good working relationship, and I think per- 
haps the legislative branch may see other things that they think 
is an affront to them. But I think that the way that you have ap- 
proached it and we have worked together is a good example of the 
relationship that he is hoping to develop throughout the govern- 
ment. The model. I think it has been a wonderful model. When 
Chairman Wolf was here, when you were more junior and I was 
more junior. 

But I am not going to speculate on all the concerns that the 
Chief might have. I have my own personal ones, I am not going to 
list those. And I have my own views of what is happening. But I 
am not going to in any way impute that to the Chief or to the 
whole judiciary, but I think you are an example of what is good. 
This committee is an example of what is good. You are doing your 
job, but you are helping us to do ours. 

Justice Breyer. I agree with that. I think this works well. This 
is my first time here, but it seems to me that it works very well, 
because we have a problem, an issue, and we can deal with it to- 
gether. That is fine, and it is cooperative. 

I worked on the Senate staff for a while, and I would say that 
there is an enormous difference in the institution. If I have to say 
it in one word it is the factor of time. You have no time. Your time 
is — you are torn in a thousand directions, you have to make deci- 
sions instantly. You have all of these different people you have to 
talk to, and your job is one where it is minute by minute. Our job 



172 


is one where the virtue of the job is to take a long time, often by 
ourselves thinking out a problem. So they are not in gear, you see. 

So we don’t come into your life very much, and there is not much 
reason. You come into our lives all the time. So that is — I have a 
suggestion which I would like you to follow up on, but I understand 
if you don’t. And that is that you sometimes — and you like to do 
it and then you never get around to doing it — is come over, call up 
my office or Justice Thomas’s and sit down, have a cup of coffee, 
and listen to an oral argument. And we will take the time. We are 
there. And we will say look at my shelf over here this is what my 
day is like, and it is very different from yours. And once you see 
that and once you understand how we think about these things, I 
mean, that helps. I think that helps. You are all invited. 

Justice Thomas. You be careful looking at those shelves. Senator 
Danforth came over to my office after I arrived at the Court and 
he saw all the briefs that we have go through and prepare for argu- 
ment. I will never forget his words. He said Clarence, this is really 
boring. 

Mr. Serrano. Not everything is as exciting as some people would 
think. I thank you for your testimony today. I thank you for your 
service to this country. Maybe what Justice Roberts was speaking 
about at times is the fact that there was a period of time here, 
which I hope has ended, where some Members of Congress who 
didn’t like certain decisions coming from courts throughout the 
country decided that they were going to try to legislate those deci- 
sions after the fact. 

I am much to the left of the spectrum politically speaking, and 
so there are many decisions I don’t like, but I am smart enough 
or understanding enough or respectful enough of the Constitution 
to know that there is a process and that I want this branch to be 
respected and I have to respect that branch. I feel this branch 
sometimes lately has been slightly under attack by the whole ques- 
tion of what other branches can do to Congress. And as you said 
before, and it was a very profound statement, we are just here for 
a while. These institutions will stay. And some people sometimes 
say to me you are confusing me, you are a liberal but then you are 
worried about this change and that change. And I say well, because 
I want this institution to be here after I am gone. I didn’t come 
here to be part of its destruction. I came here to diversify it and 
to make it stronger. And I think some folks would love to leave 
some institutions in shambles when they leave, and they could care 
less. We don’t need any governments. Well, they tried that in some 
places and it didn’t work. And as far as this whole technology 
thing, which I agree with Mr. Culberson on, it is just a way of let- 
ting people know. I know that change sometimes — it took me 
awhile but now I am crazy on Facebook and twittering and the 
whole thing. People are not going to in any way infringe on us, but 
to keep them informed, to let them know that we are people at 
times. I sometimes put out information that talks about what I am 
doing at this hearing and I also put down how difficult it was to 
run 3 miles this morning, and I feel like I was carrying somebody 
on my back. 

Justice Thomas. That was me. 
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Mr. Serrano. And so it is just a new age, we adapt to it and we 
change with it. But one thing that doesn’t change is the respect we 
have for what you do for this Court and for our institutions. And 
you know, we disagree, we sometimes are angry and not happy 
with the way things are going, but at the end of the day both the 
people to my left — no, there is no such thing 

Mrs. Emerson. Sitting on my left. 

Mr. Serrano. People sitting on my left and people sitting on my 
right, we know that we have a pretty good thing going in this coun- 
try. We just want to make it available to all of its residents and 
not push it down anybody’s throat. Just make it available for peo- 
ple to see how we do it and maybe learn from us. 

With that, we thank you. 

Justice Breyer. Thank you. 

Justice Thomas. Thank you. 




Tuesday, April 28, 2009. 

TESTIMONY OF MEMBERS OF CONGRESS 

WITNESSES 

HON. HENRY CUELLAR, A REPRESENTATIVE IN CONGRESS FROM THE 

STATE OF TEXAS 

HON. RUSH HOLT, A REPRESENTATIVE IN CONGRESS FROM THE 

STATE OF NEW JERSEY 

Mr. Serrano. The committee will come to order. 

We welcome everyone. 

This is the hearing where Members of Congress come to speak 
to us about any appropriation subject related to their district or for 
funding at the national level. All committees are having these 
hearings, and so we will be conducting the hearing today. 

We have two folks who have asked for time to speak, Representa- 
tive Henry Cuellar of Texas and Representative Rush Holt of New 
Jersey. We may have another Member who comes in. However, I 
want to make it very clear that, as soon as we are finished with 
this hearing, we will gavel quickly so some of us can go to other 
hearings, in my case the Commerce Secretary’s hearing. 

With that in mind, I recognize and welcome my colleague, the 
ranking member, Mrs. Emerson. 

Mrs. Emerson. Mr. Chairman, I appreciate your doing this hear- 
ing today, and I look forward to hearing from all of our colleagues. 

Mr. Serrano. Our first witness is Mr. Cuellar of Texas. 

You are free to put a full statement within the record, and we 
beg you to stay within 5 minutes. 

Testimony of Representative Henry Cuellar 

Mr. Cuellar. Thank you, Mr. Chairman and Ranking Member 
Mrs. Emerson, and Chet also. 

I put a statement in for the record, but I want to emphasize one 
thing that the border Members have requested, and that is to put 
in more money for GSA funding. I think we had asked for $500 
million for the ports of entry. 

I think the U.S. has done a good job of putting money into the 
airports and the seaports but not a good job in putting money into 
land ports; 80 to 82 percent of all of the goods coming into the U.S. 
come through land ports. But at the same time, we have not put 
the money into our ports. And I would ask you to consider our $500 
million request. I think we got the border folks to sign onto this. 

Last time, under the stimulus package, it was $300 million that 
got added, but it is only a drop. I think the full amount for Cus- 
toms and Border Protection that we need for the southern and 
northern borders, I think it was $4.9 billion. So the $500 million 
is just a drop in the bucket. But $500 million for both the southern 
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and northern ports of entry would do a lot to help us. We are ask- 
ing you all to consider that. 

I have put some language, some proposed language, to help 
streamline the process in the building of the ports of entry. There 
has always been a tug between GSA and CBP, and I ask you to 
put some strong language to help them consolidate and streamline 
the process. I know that they say they have done that. But the re- 
ality is that to build something in 7 years is too long. 

Laredo is an example. We get 13,500 trucks a day, that is a day, 
just through the ports of entry in Laredo. And to wait 7 years 
would be too long. 

I ask you to consider that request. 

[The written statement of Representative Cuellar follows:] 
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Testimony - Congressman Henry Cuellar (TX-28) 

House Appropriations Committee 

Subcommittee on Financial Services and General Government 

• 

Testimony on GSA - Federal Buildings Fund - Port of Entry Infrastructure 
Tuesday. April 28, 2009 

Chairman Serrano, Ranking Member Emerson, and Members of the 
Committee - 

Thank you for giving me an opportunity to testify here today. I come before 
you to strongly urge you to consider my request to increase funding for the 
land ports of entry modernization. Our land ports of entry have critical 
infrastructure deficiencies and need immediate attention. 

These land ports of entry are vital to ensuring the security of our country as 
well as invigorating trade, one of the strongest sectors of our turbulent 
economy. $720 million was appropriated from the American Recovery and 
Reinvestment Act (ARRA) and $300 million went to the General Services 
Administration (GSA) Unfortunately, GSA did not select funding for a 
single land port of entry in Texas, which sees more trade volume than almost 
all other ports in the world. 
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Testimony - Congressman Henry Cuellar (TX-28) 

House Appropriations Committee 

Subcommittee on Financial Services and General Government 
Last year, 30% of international truck traffic moved through Texas land ports 
of entry, and Texas exchanged nearly $100 billion in goods with Mexico, 
making it # l in surface trade volume. A majority of truck volume goes 
through land ports of entry in my hometown of Laredo. It is critical that we 
move to address their needs in order to continue to facilitate and expand the 
trade that keeps our nation’s export sector strong. 

As you know, along with several of my colleagues that represent districts 
along the southern border, I submitted a request to reconstruct and repair our 
nation’s land ports of entry in the amount of $500 million. Many of these 
land ports badly need federal funding to upgrade and modernize as a result 
of recent increases in trade with Mexico and enhanced security measures 
over the last several years. Also, I submitted a report language request to 
ensure that the Committee encourages “efforts to streamline, avoid 
duplication and increase efficiency in the completion of land ports of entry 
construction.” I strongly urge you to consider both of these requests to 
improve border security, make trade and travel easier and help our 
struggling economy rebound. 
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Testimony - Congressman Henry Cuellar (TX-28) 

House Appropriations Committee 

Subcommittee on Financial Services and General Government 

Testimony on Project Request for Laredo Community College Small 
Business Center and Texas Lutheran University Small Business Center 
in the Small Business Administration Salaries and Expenses Account. 

I also urge you to consider my request to develop a small business center at 
Laredo Community College that serves the South Texas Region and 
encourages students to enter the small business industry and the 
petrochemical industry, as well as a Small Business Center at Texas 
Lutheran University 

The centers will utilize technology, education and training to create an 
efficient and effective regional collaboration of programs, students, 
community leaders, employers, ISDs, colleges, universities, local 
governments and industry associations. 

Both of these centers will help prepare a dynamic skilled workforce to meet 
global demand, bolster industrial development and foster needed economic 
growth in Texas. 
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Mr. Serrano. Thank you. 

The time issue that you mentioned, you say to expedite the pro- 
gram, what seems to be the problem as they tell you? 

Mr. Cuellar. What they tell us is, you basically have two agen- 
cies. You have the landlord, which is GSA, and then you have the 
tenant which is CBP, the border protection; Customs and Border 
Protection CBP, should I say. 

They have one priority, and they have another priority, and to 
try to get them together and streamline the process, I have gone 
through this over and over with them. They say that they have 
streamlined the process, but I think they can do this quicker. 
Seven years, in my opinion, maybe I am not used to Federal Gov- 
ernment standards, but I still think that type of limitation is too 
long. 

If you can put some strong language, even though they will come 
up to you and say we have done this, but I think they can stream- 
line and consolidate a lot of the process. 

Mr. Serrano. If we consider that in our argument, we say what 
do some people, some experts, some professionals claim this can be 
done in? 

Mr. Cuellar. I would say in a lot less. I would say about 3 
years. For example, if you get the cities on the border, the city 
managers, they can tell you that this can be done a lot quicker 
than the time that they are doing it. I mean, the Federal Govern- 
ment just moves a lot slower. 

Mr. Serrano. Thank you. 

Mrs. Emerson. 

Mrs. Emerson. What is puzzling to me, seriously, Henry, is that 
you have got GSA getting $5.5 billion of stimulus money basically 
to do upgrades of buildings and stuff like that. But in this par- 
ticular case, to me, if that is such a critical port of entry, then it 
is imperative that we get it done. But I guess DHS in essence is 
the one who has to sign off on it since Customs and Border Patrol 
comes within that Department, right? 

Mr. Cuellar. Right. And the thing is, when you look at the 
budget for GSA, the ports of entry are about this much because the 
rest are Federal courthouse buildings in New York and Chicago 
and other places. So the ports of entry is just a small portion of 
their budget. And, therefore, their priorities, in my opinion, are just 
less. 

But if you look at it, over 80 percent of all the goods coming into 
the U.S. come through land ports. Why have we not done more? 
This is not just the southern part, but also in the northern part. 

Mrs. Emerson. Did not GSA get some emergency money in 2008 
to be working on this? I think they did. 

Mr. Cuellar. I don’t know what they got on that. But under the 
stimulus package, the signed amount was $300 million. Total was 
$720 million, but $420 million went to CBP for the CBP owned 
ports of entry. But GSA, which owns the majority of the ports of 
entry, just got $300 million on the stimulus package. And again, 
their needs, I believe, are closer to $5 billion. And $300 million is 
not going to do that; $500 million is not a lot, but I thought it was 
reasonable for the committee. 

Mrs. Emerson. What do you get for the $500 million? 
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Mr. Cuellar. It depends what they have. It depends. They have 
a priority list that unfortunately they jumped around. They jumped 
around on even the priority list that they had. It depends on what 
ports they cover and what priority they have. They could cover 
some ports, but not all of them. It just depends on how far they 
go down the priority list. I believe you all should have a list. If you 
haven’t seen it, I would ask you to get the GSA priority list and 
then ask them how the stimulus money, and I don’t want to get 
into the politics of it, but the stimulus package went from number 
one and number two, and then they jumped down to number 25. 
So they didn’t even follow their own GSA. We have a meeting with 
them next week. 

Mrs. Emerson. It did not just happen with ports of entry. 

Mr. Serrano. Thank you. 

Mr. Edwards. 

Mr. Edwards. Mr. Chairman, thank you. 

I just want to thank you, Henry, for bringing this to our atten- 
tion. The numbers are astounding: 30 percent of international 
truck traffic moves through Texas land ports of entry, and is $100 
billion in goods with Mexico. Clearly, there is a need here, and 
thank you for bringing it to the attention of the chairman and the 
ranking member of the committee. 

Mr. Cuellar. Again, I know you have got to move on, but I 
would ask you to just to look at the GSA or the Customs and Bor- 
der Protection needs that they have. I think you will see about $4.9 
billion. And I know $500 million is not a lot, but if you start look- 
ing at the long plan, I would ask you to consider that, because over 
80 percent of all of the goods come through land ports, not seaports 
or airports, we have to support seaports and airports, but over 80 
percent of the goods coming into the U.S. come through land ports, 
but we haven’t really done much on that. 

Thank you. I don’t want to keep you. 

Mr. Serrano. Thank you. 

Our next witness is the gentleman from New Jersey, Mr. Rush 
Holt. 

You are free to submit a statement for the record. 

Testimony of Representative Rush Holt 

Mr. Holt. Chairman Serrano, Ranking Member Emerson, Mem- 
ber Edwards, I thank you for giving me an opportunity to testify 
in support of the request for a billion dollars in funding for election 
reform programs for the Election Assistance Commission for fiscal 
year 2010. 

In the half dozen years since HAVA was enacted, citizen watch- 
dog groups have been created across the country that have tracked, 
reported and catalogued irregularities in the elections and failures 
of the systems. 

In 2008, for example, one of these groups, Our Vote Live Hotline, 
received reports of almost 2,000 voting machine problems in a 
dozen States. 

Now while some might argue that the lack of a meltdown in the 
most recent Presidential Election suggests that voting system re- 
form is no longer necessary, in fact, I think it suggests just the op- 
posite. Between 2003 and the 2008 election, 31 States have estab- 
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lished some form of paper ballot requirement. Eight more are using 
paper ballots without having them mandated, and 18 have estab- 
lished audit requirements. 

So 2008 was one of the first elections, in fact, was the first elec- 
tion that we have experienced since the advent of computer-as- 
sisted voting, which benefited largely from what should be man- 
dated, which is auditable, independently audited elections. In other 
words, many of the States are making the transition in the right 
direction. 

The Election Assistance Commission under HAVA from the Fed- 
eral Government should be offering more assistance to them, and 
that is the reason for this request for funding. 

The ongoing recount of the U.S. Senate race in Minnesota illus- 
trates why we need these reforms. The Minnesota Secretary of 
State Mark Ritchie, as the person responsible for the State’s rou- 
tine audit and recount, has sung the praises of their paper-based, 
optically-scanned ballot system because it made it possible for him 
to do a recount quickly, fairly, accurately and with a high degree 
of trust. Without that system, he couldn’t even have done a mean- 
ingful recount. 

I want to make clear that not only are paperless voting machines 
fundamentally insecure and not only do software errors occur on 
every voting system used in every State in this Nation, but the 
United States appears to be the only developed nation in the world 
that uses computer-assisted elections without requiring some sort 
of voter-verified paper ballots as an independent audit mechanism. 

An analyst from the CIA testified at a public meeting of the Elec- 
tion Assistance Commission Standards Board and said in a couple 
of quotes here, “wherever the vote becomes an electron and touches 
a computer, that is an opportunity for a malicious actor potentially 
to get into the system and tamper with the vote count or make bad 
things happen.” 

He also said, “The bottom line is that all the countries I have 
looked at, about 36, 37 countries, all the scenarios by which they 
use electronic voting, they produce a paper ballot receipt, and that 
is part of the social contract they have.” 

It is time the United States took the lead again in verifiable, reli- 
able elections and established ourselves as a model of open and 
transparent democracy for the rest of the world. 

I commend the committee for its recognition in the fiscal year 
2009 bill of the problem of unverifiable, accessible paper ballot vot- 
ing. As you know, the bill included language explicitly directing $5 
million in funding to the study of voting systems that ensure acces- 
sibility for voters with disabilities so that such voters can vote pri- 
vately and independently, “including through the use of official 
paper ballots.” 

And you included $1 million in funding for pilot programs for 
preelection logic and accuracy testing and post-election audits. 

I would offer to you that the experience of the States in these 
areas confirms that they are ready to implement more broadly and 
rigorously requirements such as we are talking about here, and 
they simply lack the funding to do so. Fully funding HAVA would 
alleviate that problem. 

I thank you. 
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[The written statement of Representative Holt follows:] 
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Testimony of Rep, Rush Holt 
Before the House Committee on Appropriations, 

Subcommittee on Financial Services and General Government 
April 28, 2009 

Chairman Serrano, Ranking Member Emerson, and distinguished members of the 
Subcommittee, thank you for providing me with an opportunity to testify today in support 
of my request for SI billion in funding for Election Reform Programs for the Election 
Assistance Commission in your Fiscal Year 2010 appropriations bill. This funding 
would more than folly fond States under the Help America Vote Act (HAVA), and 
therefore ensure that they are able to conduct all future elections on accessible paper 
ballot voting systems and conduct routine random audits of electronic tallies. 

While some might argue that the lack of a meltdown in the most recent Presidential 
election suggests that voting system reform is not necessary, in fact it suggests exactly 
the opposite. Between 2003 and the 2008 election, 31 states have established some form 
of paper ballot requirement, eight more are using paper ballots without having mandated 
them, and 18 have established audit requirements. That is, 2008 is one of the first 
elections we’ve experienced since the advent of computer-assisted voting which 
benefitted largely from what should be mandated: auditable, independently audited 
elections. 

The ongoing recount in the U.S. Senate race in Minnesota illustrates why we need this 
system. Minnesota Secretary of State Mark Ritchie, as the person responsible for the 
state’s routine audit and recount, has sung the praises of their paper-based, optically- 
scanned ballot system because it made it possible for him to do the recount quickly, 
fairly, accurately, and with a high degree of trust. (The ongoing court challenge is beside 
the point that the Secretary could conduct a reliable count.) 

My April 2 letter to you described two other real-world examples of why paper ballots 
and rigorous routine manual audits are critically important to the integrity of elections, 
and I won’t repeat them here. Thousands of irregularities and errors are reported on 
electronic voting systems in every election. In the half a dozen years since HAVA was 
enacted, citizen watchdog groups have been created across the country that have tracked, 
reported and catalogued those irregularities and failures in their efforts to lobby their 
legislators to mandate independently auditable paper ballot voting systems. In 2008 
alone, for example, the Our Vote Live hotline received reports of almost 2,000 voting 
machine problems in all but 12 states. 

I want to make it clear: not only are paperless voting machines fundamentally insecure, 
and not only do software errors occur on every voting system used in every state and 
county in the nation, but the United States appears to be the only developed nation in the 
world that uses computer assisted elections without requiring voter verified paper ballots 
as an independent audit mechanism. In February 2009, an analyst from the U.S. Central 
Intelligence Agency (CIA) testified at a public meeting of the EAC Standards Board 
about computer-assisted elections as conducted in other countries. Among his 



185 


observations, as reflected in a publicly-available transcript of the hearing, are the 
following: 

“Wherever the vote becomes an electron and touches a computer, that's an 
opportunity for a malicious actor potentially to get into the system and tamper 
with the vote count or make bad things happen.” 

“Any computer hooked up to the Internet either through a wire or through a 
wireless connection is a porthole for hackers. You heard that. I'm here to confirm 
it very simply.” 

“Bottom line is all the countries I've looked at , ... about 36, 37 countries, all the 
scenarios by which they use electronic voting, they produce a paper ballot receipt, 
and it's part of the social contract that they have.” 

And yet, in the most advanced democracy in the world -- the United States — there are 
still states that do not provide that protection to their voters. 

Its time the United States took the lead again, and reestablished itself as the model of 
open and transparent democracy for the rest of the world. Many states have already 
powerfully demonstrated a desire to do that, even after the equipment conversion 
deadlines in HAVA elapsed in November 2006: according to the most recent voting 
equipment deployment report from Election Data Services, between 2006 and 2008, 
jurisdictions serving 10 million voters converted from direct recording electronic (DRE) 
voting systems to paper ballot optical scan voting systems. In fact, every jurisdiction that 
made a change in its voting equipment between 2006 and 2008 converted to a paper 
ballot optical scan voting system. 

Every state in the nation is facing economic difficulties, and all of the states and counties 
still using paperless electronic voting equipment would be able implement these critical 
security measures before the next election if you included full funding for them under 
HAVA for Election Reform Programs in your fiscal year 2010 appropriations bill. 

I commend the Committee for its recognition in the fiscal year 2009 bill of the problem 
of unverifiable, accessible paper ballot voting. As you know, that bill included language 
explicitly directing $5 million in funding to the study of voting systems that ensure 
accessibility for voters with disabilities so that such voters can vote privately and 
independently, “including through the use of official paper ballots,” and included $1 
million in funding for pilot programs for pre-election logic and accuracy testing and post- 
election audits. I would offer that the experience of the states in these areas confirms that 
they are ready to implement broadly and rigorously requirements such as these, and the 
others my bill calls for, but simply lack the funding to do so. Fully funding HAVA 
would alleviate that problem. 

Thank you again for affording me the opportunity to speak to you today about this 
important matter. 
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Mr. Serrano. We thank you for your testimony. 

As you know, the last administration would try to zero out 
HAVA. So even coming up with $105 million or $106 million was 
a big deal. I don’t know that anyone can commit themselves to a 
billion dollars anywhere in any of these subcommittees, but you 
can rest assured that this continues to be a top priority of this com- 
mittee, the fact that we have to have a system that can be verified. 
We have had too many situations where these recounts just take 
too long. There has got to be a better way. 

Mr. Holt. I am pleased to hear you say that. 

Mr. Serrano. Minnesota might be another issue. Has that been 
decided in any way yet? 

Mr. Holt. It is still in the courts. But my point is, if I may re- 
peat, they had something to recount. There were well-marked, well- 
collected ballots, not just electrons on a hard drive somewhere or 
a memory somewhere in the ether. So in a real sense, that is a suc- 
cess story, and the secretary of State will tell you so. 

So, again, I am pleased to hear you say that. I often remind stu- 
dents and adults that a self-governing country works only if you 
believe it does. If there are doubts about the electoral process, it 
can undermine everything else. 

Mr. Serrano. Absolutely. 

Mrs. Emerson. 

Mrs. Emerson. I happen to agree that we have to have 
verifiable, auditable records. Let me say that up front. 

As far as we have come with computer technology, I still get a 
little nervous. Obviously, we worry about things like a smart grid 
being hacked into, and the same can happen in this particular case. 
I do agree with you. 

I would like to know, with the billion dollars, do we have a 
breakdown by State of how much each State needs to fully imple- 
ment HAVA? 

Mr. Holt. The Election Assistance Commission has records of 
money requested, spent, and unspent for the various States. 

Mrs. Emerson. And there is money unspent, correct? 

Mr. Holt. For some States there is. I don’t know the details. 

The Election Assistance Commission is another whole question. 
I mean, I think the committee would do well to look at that. There 
probably is more attention that should be paid from authorizing 
committees. But I do think that this is something that your com- 
mittee should also pay some attention to. 

But I am proposing that the assistance to the States go through 
the Election Assistance Commission the way that HAVA was set 
up. 

Mrs. Emerson. We will try to get some more of that information. 

Thanks, Rush. 

Mr. Serrano. Mr. Edwards. 

Mr. Edwards. Rush, just one question on the Minnesota recount. 
Could you have someone look at the question of whether, if they 
had not had a paper-based system, would the outcome have been 
different based on the counts that are valid as of today through the 
court system? It wouldn’t undermine your argument if the outcome 
weren’t changed, but it would certainly add great power and em- 
phasis to your argument if, in fact, a United States Senate seat 
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would have been, the outcome would have been different if it had 
not been for the fact that they had a paper-backed system. 

Mr. Holt. I am not expert on the lawsuit and the legal chal- 
lenges in Minnesota. But I believe it has to do with both the eligi- 
bility of the voters and the intentions of the voters. In a purely 
electronic system, who votes, who signs in on election day is still 
a matter of record and can be challenged. But the intention of vot- 
ers, any information about that is lost. An electron in a memory 
says nothing about what the voter intended to do. 

So the secretary of State of Minnesota would say, as others in 
other States that have made the transition, and I think it is worth 
noting that every jurisdiction in the country that has made a 
change in voting equipment between 2006 and 2008 converted to 
a paper ballot optical-scan voting system; no one was going the 
other way. 

Mr. Edwards. Is this where they fill in with pen or pencil the 
circle? 

Mr. Holt. Yes. It could be done manually. It could be done by 
a ballot -marking device that would assist somebody who is unwill- 
ing or incapable of marking the ballot manually. 

So, however the ballot is marked, that would be the vote of 
record. It can be counted electronically or by hand in any manner. 
But there is a permanent record of the voters’ intention, and that 
is the key point. 

In Minnesota, or in other States, if it were a purely electronic 
system, they could give you the result at 9:05 p.m. and it would 
not be subject to question ever again, even if it is not right. 

Mr. Edwards. Thank you. 

Maybe the appropriate time would be after the final decision is 
made on the Minnesota Senate race to contact the Secretary of 
State of Minnesota and just ask that question, that hypothetical 
question. Had Minnesota not had a paper system, given the ballots 
that they counted didn’t count, how they counted them, would the 
outcome have been different? 

Thank you. Thank you for your testimony. 

Mr. Holt. Thank you, Mr. Edwards. 

Mr. Serrano. Ms. Lee. 

Ms. Lee. Thank you very much and thank you for your per- 
sistent and consistent leadership on this. You would think by now, 
given all of the problems of the past and given the work that you 
have done, it would be done. You would think that it would be 
done. This is the essence of our democracy, and we have been close 
to the edge, I think, in what we have seen over the last few elec- 
tions. 

I just wanted to ask you about the State-Federal role in this. 
Where are we? Are we saying with your request here, and what is 
it, $5 million? 

Mr. Holt. No, no, the request is $1 billion. In the 2009 appro- 
priations, there was $5 million. That included $1 million for pilot 
programs and preelection testing for a study of voting systems to 
ensure accessibility. 

Ms. Lee. So are we allowing the States now to make the decision 
of whether or not they want to go to paper ballots? 
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Mr. Holt. For 200 years we have allowed the States to run their 
own elections, including Federal elections. The departure from 
that, if my history is correct, was the 1965 Voting Rights Act. It 
was the first time that the Federal Government actually got in- 
volved in the administration of elections. 

So I think the principle has been established that the Federal 
Government can and should ensure the integrity. 

Ms. Lee. Are we saying then that the Federal Government, we 
are directing the States to use paper ballots? 

Mr. Holt. The States are voting with their feet. More and more 
are moving to paper ballots; and every State that made a change, 
every jurisdiction, county or State that made a change in its voting 
equipment between 2006 and 2008, converted to a paper ballot op- 
tical-scan voting system, not the other way, even if they had al- 
ready invested money into purely electronic voting and so forth. 

So your committee, and just to be clear, I maybe wasn’t complete 
enough in my answer a moment ago, your committee, as the Chair- 
man pointed out, appropriated $100 million for HAVA in the cur- 
rent year for fiscal year 2009. My request is that you increase that 
tenfold to assist the States in doing what they are already choosing 
to do, moving toward reliable, verifiable, accessible voting. 

Ms. Lee. But if a State chooses not to do that? 

Mr. Holt. I have other legislation that would set Federal stand- 
ards. 

Ms. Lee. Okay. I just wanted to make sure that we were clear 
on the distinction between that legislation and this funding re- 
quest. 

Thank you. Thank you very much, Congressman Holt, for your 
leadership. 

Mr. Serrano. We thank you for your testimony. 

I can tell you, as one who, and it is funny, although it wasn’t 
funny then, in 1985, I ran for something called Bronx Borough 
President, which is the equivalent of sort of a county executive, and 
they are still looking for missing ballots. 

Mr. Holt. I lived there a few years before that. I was not there 
at the time to vote for you then. I am sure I would have. 

Mr. Serrano. I lost an election. Out of 150,000 votes, I lost by 
less than 1 percent, and they are still looking for votes. And then 
the Justice Department got involved. It was very interesting. The 
Justice Department, and I am not a lawyer, but they gave me re- 
verse attorneys’ fees. I understand that means that you won the 
case. Then they ordered New York City, the Bronx, to be put under 
Voting Rights Act scrutiny more than it was before. It then man- 
dated that the Board of Elections advertise in a special way to peo- 
ple telling them that they didn’t need their voting registration card 
to vote. In other words, everything that I claimed that was done 
against me, the Justice Department agreed with. But they couldn’t 
call for a new election because the person who was there had been 
removed to move to a bigger house at the Federal expense level, 
if you know what I mean, and the person who was appointed by 
the City Council was not the one who had been involved in the first 
election, so how do you remove him? But I won in the end because 
those are term-limited offices, and I am in Congress. 
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Mr. Holt. We are pleased to have you in Congress and in the 
Chair. 

Mr. Serrano. And as Ms. Lee said, we thank you for just con- 
tinuing to be a leader on this. 

And Mr. Edwards and Mrs. Emerson know that you are what we 
call in Spanish a “nudge” on this issue. 

Mr. Holt. Thank you. 

Mr. Serrano. That concludes our hearing for today. The com- 
mittee will adjourn. We thank you. 
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